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This article based talk given last November before 
the Fiduciary Section the District Columbia Bankers 
Association. Prudent Man Rule Bill has been introduced 
the House and Senate which passed will adopt the Prudent 
Man Rule for the guidance fiduciaries the District 
Columbia. Mr. Shattuck tells the advantages this Rule 
contrasted with the Legal List plan which prevails many 


states, 


travels around the coun- 
try and talks with Trust 
men have discovered that there 
are many different notions what 
the Massachusetts Prudent 
Man Rule means. have some- 
times sensed, for example, ap- 
prehension that the Prudent Man 
Rule would warrant complete 
departure from the so-called clas- 
sic trust theory; that the trustee 
might released from many 
the salutary restrictions which 
have, for ages, been imposed upon 
those who hold the legal title 
property for the benefit others. 
There are some trust men, ap- 
parently, and some legislators 
and judges, who still fear that the 
Massachusetts rule amounts 
general invitation carelessness 


trust administration and who 
anticipate, especially, cases 
where individuals are acting 
trustees, that the adoption such 
rule would take away from the 
beneficiary sorely needed pro- 
the same time depriv- 
ing the trustee automatic 
protection now afforded him 
scrupulously observes the 
specified legal 

Many trust men would tell you 
that the ancient requirement 
the trust law has been, and is, 
that the trustee held not 
only the highest degree good 


The familiar remarks the New 
York surrogates have been addressed 
largely the matter risk the 
beneficiary; the opponents among 
skilled trust men seem stress the 
danger the trustee. 
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faith (that “punctilio honor” 
eloquently described Car- 
doza, the great New York 
case Meinhard but 
also the highest degree 
telligence and care the adminis- 
the affairs the trust. 
this were true could not 
denied that limitation the trus- 
tee merely the discretion and 
intelligence ordinarily pru- 
dent man would step down 
from the high standards the 
past. One can hardly blame 
trust men for harboring such 
impression, however mistaken 
may be, because there have been 
judges and text book writers who 
have been guilty committing 
the same error analysis our 
legal history. But necessary 
for avoid any such mis- 
chievous concept are 
understand thoroughly this im- 
portant subject. would like 
try make certain that know 
just what the Massachusetts Rule 
and how fits into the body 
the ancient trust 

not now, and never has 


2,249 458, 164 545 
(1928) 

trustee held something 
stricter than the morals the 
market place. Not honesty alone, 
but the punctilio honor the 
most sensitive, then the standard 
Uncompromising 
rigidity has been the attitude 
courts equity when petitioned 
undermine the rule undivided 
loyalty the ‘disintegrating ero- 
sion’ particular exceptions.” 

For statements the Rule see 
Scott Trusts 227. Loring Trus- 
tee’s Shattuck Revision 
1940 Secs. 54, 55. 


been, the trust law that trustee 
held the highest standard 
intelligence and discretion ad- 
ministration his trust. The 
level quality care required 
quite different from, and ma- 
terially lower than, the level 
quality honesty required the 
trustee throughout history. 
far concerns good faith the 
law takes chances, for the law 
has learned that human beings are 
likely selfish and greedy and 
the opportunity for self-profit 
therefore reduced absolute 
minimum ingeniously contrived 
rules prohibition. Thus 
trustee who merchant 
stockbroker has dealings with the 
trust estate held strictly ac- 
countable for all earnings made 
him merchant stockbroker, 
even though those earnings are 
less amount than might have 
made dealing with stranger 
and even though the course 
dealings shows clear profit 
the trust law, 
other words, pushes the rule 
prohibition point what 
sometimes apears personal 
injustice—just for the purpose 
prevention future selfish 
manipulation. Mr. Justice 
Cardoza has pointed out this 
rigid rule has not been relaxed 
and not likely relaxed 
any process eroding excep- 
tions, however apparently justi- 


fiable any single exception may 
be.5 


Magruder Drury 235 106, 
Ed. 151 (1914) 


Meinhard Salmon supra note 
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But equally well estab- 
lished that all phases trust 
administration trustee not 
liable without fault. is, 
under condition, except one 
brought about his own impru- 
rantor the safety the trust 
tract and assumes obligation 
anything the super-man 
His duty maintain 
real estate good tenantable con- 
dition, his duty insure, his duty 
take and keep possession 
the trust property, his duties with 
regard diversification, reten- 
tion and acounting and his duties 
discharging the discretionary 
powers granted him the 
terms the trust instrument are 
al) defined and governed the 
same wise law which governs your 
activities and mine our rela- 
tions with our fellow men—he 
bound merely act with reason- 
able prudence and care under the 
circumstances then prevailing. 
has voluntarily undertaken 
course conduct, sure, and 


formly considered favorably, and 
great importance bereaved fam- 
ilies and orphans, that they should not 
held make good, losses the 
depreciation stocks the failure 
the capital itself, which they held 
trust, provided they conduct them- 
selves honestly and discreetly and 
carefully, according the existing cir- 
cumstances, the discharge their 
trusts. this were held otherwise, 
prudent man would run the hazard 
losses which might happen without 
any neglect breach good faith.” 
Putnam Harvard College 
Amory Pick 446 (1830). 


cannot, therefore, allow 
duty undischarged his 
default, but builds house 
law suit the manner which 
man reasonable diligence and 
prudent discretion would there 
person who can quarrel with 
his action make him stand 
surety for any loss. This sweep- 
ing rule subject three ex- 
ceptions which are sound and 
thoroughly understood— 

First: Since the trust instru- 
ment the fountain head all 
powers and duties the trustees 
and since the relationship con- 
sensual character Trustee 
may, accepting office under 
instrument which contains dif- 
ferent higher lower stand- 
ard, have bound himself that 
different higher lower stand- 


ard. 


Second: (and very important 
for corporate trust men re- 
member). the Trustee’s 
advertising conduct has 
and ability superior that 
the ordinarily prudent 
may held have accepted 
such standard govern his 
acts. The law inherently 
reasonable this respect. 
announced profession extra- 
ordinary expert ability, taken to- 
gether with the added element 
professional compensation, can 
induce and has induced the law 
define and impose higher stan- 
dard upon person who publicly 
professes follow it. Those 
who are familiar with the develop- 
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ment the law professional 
suretyship will recognize the dan- 
gers. There evidence such 
drift already the law trusts 
and something you must try 


bear mind when preparing 


your advertisements and when 
dealing with lawyers who may 
sometime become legislators and 
judges. 

Third: other branches 
the law when the 
carelessness dishonesty course 
events set motion which 
leads disaster there comes 
time when the Trustee substan- 
tially guarantor against future 
But this not really 


exception the usual rule. 
result it. is, anything, 


Every corporate trust man should 
read Scott Sec. 174. which discusses 
this practical point. Estate 
Allis, 191 23, 29, 209 945, 


“In Matter Baker the court said: 
‘It very true that, unless other- 
wise prescribed statute, cor- 
porate executor subject 
greater liability than that which 
devolves upon exec- 
Nevertheless, bank 
has certain advantages securities 
belonging estate. not only 
has its trust officer, who supposed 
more less familiar with 
market prices securities, and 
concerning market conditions, but 
over the trust officer are the officials 
the bank, and the directors, men 
affairs, assumed chosen be- 
cause their sound business judg- 
ment. The advice these men 
the disposal the trust 249 
App. Div. 265, 269, 292 Supp. 
122 (1936). 


See Loring Trustee’s Handbook 
Shattuck Revision Secs. 95, 96. 


part the law damages, 
wherein each having done 
wrong expected have fore- 
seen the natural and probable con- 
sequences his wrongdoing, and 
placed under obligation 
make the injured party whole. 
state simply provide final 
category instances where the 
prevailing doctrine longer ob- 

observe, therefore, that the 
trustee not ordinarily bound 
the highest degree care. 
bound only the degree 
care used the reasonably pru- 
dent man. And this the rule 
every single state the United 
States, including that block 
states like New York and Penn- 
sylvania and like the District 
Columbia whose trust law springs 
large part from the case 
King Talbot,® and which are 
sometimes called the “legal list” 
states. 

Now the question is—should 
the trustee bound that same 
rule the conduct what prob- 
ably his most important single 
group duties, the duties con- 
nected with investment, shall 
“higher” set standards 
evolved, and whom? Mass- 
achusetts decided long 
1830 Harvard College Am- 
that the general rule trust 
administration was good enough 
for application the duty in- 
vestment and, considering 


Pick (Mass.) 446 (1830). 
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the circumstances, was probably 
better than any other. The de- 
termining reason for that great 
decision came down something 
like this—“There man now 
alive likely born who can 
certain, any one point 
human history, what investment 
likely sound and what 
unsound, what investment 
likely produce reasonable in- 
come and what not; therefore any 
attempt freeze authorized 
permitted list categories 
the very nature things 
foredoomed disappointment 
therefore the Massachusetts 
court said “all that can re- 
that shall conduct himself 
faithfully and exercise sound 
discretion. observe how 
men prudence, discretion, and 
intelligence manage their own 
affairs, not regard specula- 
tion, but regard the perma- 
nent disposition their funds, 
considering the probable income, 
well the probable safety 
the capital invested.” (Har- 
vard College Amory) Mr. 
Justice Putnam put nut- 
shell “Do what you will the capi- 
tal hazard.” 

New York, the other hand, 
for reasons its own, decided 
upon different expression 
what amounted pretty much 
the same standard. Using very 
nearly the same kind language 
describe the general rule the 
highest court the Empire State 
nevertheless ruled that the “se- 
curities” business corporations, 


more especially participations 
corporate stocks, were not such 
investments ought ac- 
quired “prudent man.” The 
reasons stated were that trustee 


cannot really control the policies 


corporation whose shares 
has made commitment (this 
was more than fifty years ad- 
vance Professor Ripley’s cele- 
brated book “From Main Street 
Wall Street”) and that the 
very nature stock participation 
precludes the thought that the 
capital thus placed work will 
ever returned intact any 
predictable date the trust port- 
folio. The New York Court, 
other words, just didn’t believe 
that business corporation securi- 
ties, speaking broadly, were 
“safe.” Speaking 1869, 
1943 for that matter, who 
can say the New York Court was 
wrong? Judge Putnam wouldn’t 
have disagreed. Indeed went 
further. According the Massa- 
chusetts Court nothing can 
that the Massachusetts Court and 
the New York Court were fun- 
damental conflict their respec- 
tive views the risk involved 
common stocks, the great differ- 
ence was that the New York was 
willing try define what was 
safe, and safe forever, while the 
Massachusetts Court was not. 
The vice the New York decision, 
there was vice, lay not 
much, therefore, the perpetual 
exclusion the securities busi- 
ness corporations, (although any 
perpetual exclusion perilous 
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thing), that perpetual seal 
approval was placed upon other 
types investments. Thus the 
New York Court felt, and said, 
that prudent trustee would limit 
his purchases government 
bonds, first mortgages, first mort- 
gage bonds, municipal securities 
and real estate. 1869 that 
selection may have seemed excel- 
lent, especially view the in- 
terest rates those days and 
the complete lack government 
competition and comparative lack 
insurance company and bank 
competition, the mortgage field. 
But what about the participation 
mortgage holocaust 1929? 
And where can you find your mort- 
gages today? And how does the 
life tenant get along today’s 
yield from Government Bonds? 
And what about the 59c dollar? 
And what are the experiences 
with productive and unproductive 
real estate? Into New York 
way Ellis Island there once 
poured, year after year, million 
upon million new American 
citizens the making, pushing 
steadily from the bottom, demand- 
ing the peddlar’s cart, and the 
fruit store, and the candy store 
and the restaurant and thrusting 
into the brown stone front houses 
the mid-town thirties, and 
hence the suburbs and the vege- 
table gardens New Jersey and 
the farms Pennsylvania and 
Ohio. Oh, yes—in those days real 
estate was active and, being limit- 
supply, was increasingly 
valuable. But what about today? 
Yes, what about Government 


bonds, even? “There one con- 
sideration,” said Mr. Justice 
Putnam, “much favor in- 
vesting the stock private 
corporations. They are amenable 
the law... But the Govern- 
ment can only supplicated.” 
Well, however that mey be, the 
Massachusetts Court, as, has 
often happened the develop- 
ment our American law, led 
certain group states its way 
thinking and the New York 
another group. the latter 
group unfortunately have been 
some our most important great 
Commonwealths, 
magnificent states Pennsyl- 
vania, Texas, Minnesota, Michi- 
gan, Ohio and the District 
Columbia. And all the many 
great questions which interest 
trust men throughout this country 
today: questions profit and 
compensation, taxes, princi- 
pal and income, public relations, 
new opportunities for service, 
suppose the question most 
burning interest the question 
which are now discussing— 
fundamentally question phil- 
osophy and social policy: 
better attempt specify those 
investments which trustee may 
avoid any definite specification 
and thus leave the trustee 
operate under objective stand- 
dard, hoping make rule which 
not specific any detailed 
sense but which nevertheless 
both general and and 
which “while remaining itself 
(it) may continue safe 
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guide new financial insti- 
tutions and business customs, 
changed commercial methods and 
practices, altered monetary usages 
and investment combinations.” 


pleased report that 
there pronounced drift fa- 
vor rejection the legal list 
theory and favor the Massa- 
chusetts view the prudent man 
rule. After preliminary confer- 
ences Pennsylvania and Cali- 
fornia and Texas the American 
Bankers Association Trust Divi- 
sion devoted part its Mid- 
winter Conference, held New 
York City Feb. 1942, 
discussion this great 
subject. The Committee Fi- 
duciary Legislation which was 
which consisted Louis Head- 
ley Saint Paul, Roy Osgood 
Chicago, Carlysle Bethel 
Winston Salem, Roseberry 
Los Angeles, Maclin Smith 
Birmingham and Arthur 
Young Cleveland) proceeded 
work out, with such assistance 
could give them, proposed 
model statute which would bring 
into the law any state desiring 
have the rule long en- 
joyed Massachusetts. The 
model statute with comments and 
reports from every state the 
United States was published 
the booklet form under 
the title “The Prudent Man Rule 
for Trust Investment” Nov. 
16, 1942. The Statute con- 


11, Rugg Kimball Whit- 
ney 233 Mass. 321, 331,. (1919). 
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trivance the Committee 
mine. the language, almost 
word for word, Mr. Justice 
Putnam and short and the 
point. The statute now pending 
before Congress for application 
the District Columbia. Since 
Nov. 16, 1942 growing number 
important states, Delaware, 
Minnesota and California, Mich- 
igan, Illinois, Texas and Maine 
have enacted statutes either ex- 
actly the recommended 
much like it. Despite the widely 
known adverse opinions two 
able and eminent surrogates 
New York really believe that 
even the Empire State not now 
sure its position was once 
the case. 

But there virtue merely 
joining “crowd.” There was 
crowd 1929, all headed the 
wrong direction. There was an- 
other “crowd” 1932 likewise 
headed the wrong direction. 
The “crowd” just apt 
wrong right, perhaps little 
more so. our duty examine 
this question its merits, start- 
ing from scratch, and argue 
out among ourselves until our 
logical processes are really mould- 
into firm and abiding opinions. 

Democracy, President Wris- 
ton Brown University pointed 
out his book Challenge Free- 
dom, founded upon the funda- 
mental postulate that reason 
governs mankind. make 
resolution here, after leaving 
here, let done not impulse 
emotion but careful reason. 
Let approach the question from 
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entirely fresh standpoint, tak- 
ing facts they are, but not 
paying homage the tradition 
any court the voice any 
so-called authority. What would 
we, experienced fiduciaries, be- 
lieve the very best long range 
solution this problem? Well, 
must first ask ourselves what 
trust, what are the sets inter- 
ests with which are concerned, 
and how best can attain the 
objectives which set for our- 
selves, taking care balance those 
interests, one against the other, 
with intelligence and justice. 


The Purposes the Trust 


remind you what the ordinary 
trust intended accomplish. 
You know more about that than 
any other body men this area, 
including the lawyers. Yet ven- 
ture remind you, simple 
terms, that the ordinary trust 
most often intended, within the 
limits sound social policy, 
support and protect the beloved 
ones departed American 
householder and provide, when 
that period protection over, 
for ultimate distribution the 
protective fund. not intend- 
ed, ordinarily, money making 
device, although may be. 
not intended ordinarily de- 
vice for accumulation earnings 
and strict preservation capital 
although may be. usually 
balanced device, with multiple 
objectives, the function which 


perform duties not wholly 
harmony with each other. There 
are divergent interests concerned 
the ordinary indeed these 
interests are, degree, mutually 
antagonistic. 


II. 


The Conflicting Interests Inherent 
the Trust Device 


would fairly illustrative 
the philosophic make-up 
man observe his emphasis and 
order statement the inter- 
ests concerned ordinary 
trust. The strongly social minded 
person would say that the interest 
society comes first. Thus 
evolving rule trust adminis- 
tration such person might mold 
the entire device accordance 
with its impact upon progress 
given social group. Such person 
might lengthen shorten the 
period prescribed the Rule 
against perpetuities, grant 
the spendthrift clause this that 
degree validity, decree that 
purchases might include ex- 
clude equity participations, all 
depending upon his view this 
social impact. Most us, per- 
haps, are still inclined put the 
social viewpoint lower down the 
scale importance. Many 
are still proud known 
rugged individualists, even the 
neighbors laugh and don’t 
get asked assume high office 
Washington. 


Yet are honest with 


selves must recognize that there 
social interest which must 
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bear mind and that im- 
portant. 

Then there the interest 
the trustee itself. must make 
our rule that the office trus- 
tee practicable and desirable, 
not suicidal; else man would 
dare trustee. 

Then there the interest the 
persons who are entitled the 
income, very often the widow 
children the grantor. 

And finally there the interest 
those who are receive the 
principal, usually group com- 
paratively remote descendants. 

These two last named sets in- 
terests are, you know, fun- 
damental opposition each other. 
myriad happenings will occur 
every one you which illus- 
trate the every day clash between 
life tenant and remainderman. 
appears most sharply the choice 
investments. The yield often 
ascends with capital risk and de- 
scends with capital security that 
universal appetite, not need, for 
money appreciate, without 
more, the tug war which 
engage the very moment com- 
mence act trustee—except 
that does seem shame that 
must both ends the rope 
one and the same time 

The human mind always has 


trouble with exact even ap- 


proximate justice between con- 
fliction interests. That one 
reason why great judges and 
great trustees are rare. 
much easier generous than 


instinct try safe rather 
than sorry. The result that 
the delicate process balance 
interests which the trustee must 
undertake and maintain, the em- 
phasis has come placed most 
commonly safety principal 
rather than reasonability yield. 
But the governing rule two-fold. 
trustee who desregards repson- 
sibility yield for the sake 
gaining what supposes 
safety principal not only vio- 
lates the rule but effect mini- 
mizes disregards the interests 
the very persons who were 
nearest and dearest the founder 
the trust. won’t do, there- 
fore, adopt rule which too 
heavily weighted favor integ- 
rity the capital. 

Let see, then, where stand, 
from the position these various 
evolve and adopt 
rule which excludes the bonds 
and shares business corpor- 
ations and includes only govern- 
ment securities, mortgages and 
certain selected high grade obli- 
gations public, semi public and 
private. 

From the standpoint the 
social interest help slow down 
progress assisting the dry- 
ing equity enterprise 
assume the role expert econo- 
mist. Yet there are certain things 
about our national history which 
seem obvious and incontro- 
vertible. our “great days” 
the past every incentive was given 
enterprise capital. our latter 
days, and not call them 
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happy days from the standpoint 
our economic development, ex- 
the reverse has been true. 
report the Public Utilities 
picture 1941 the five 
vious years public utilities fin- 
ancing. The total financing there 
reported amounted $5,880,824,- 
432. this total bonds and notes 
accounted for approximately 
95.1%, preferred stocks 4.7% 
and common stocks 2.10 Yet 
the stated its 6th an- 
nual report reasonable capital 
structure calls for substantial 
amount common stock equity 
both protective cushion for 
the bonds and preferred stock and 
prevent temporary declines 
earnings from resulting 
generally agreed think most 
thoughtful persons not 
“equity money dynamic and 
debt money static” (Edmund 
Burke, Jr. Address before the 
Annual Convention National 
Association Security Commis- 
sioners, Biloxi, Miss. Oct. 1941) 


but also that Government capital 


not come from savings 
from efficiency; the product 
cannot escape history, Ab- 
Lincoln observed, and his- 
tory shows clearly any- 
thing can shown that American 
free enterprise, whatever its de- 
fects may have been, least had 
great power production 


dom, Henry Wriston (Harper Bros. 
1948) 
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things that have needed and 
could use; doubtful whether 
fully managed economy could 
ever half well. But free 
enterprise requires enterprise capi- 
tal and nation grows older, 
and settles down, and the savings 
generations tend accumulate 
the hands trustees, the de- 
cision reach here upon the kind 
investments trustee may make 
can assume great significance 
our future prosperity. Boston 
trust capital has done much 
develop our nation and with com- 
paratively small risk the bene- 
ficiaries; the question whether 
shall now pull out and keep 
out the enterprise capital mar- 
ket the entire aggregate fiduciary 
funds economic area like 
yours. own opinion clear 
that should not; indeed see 
good reasons why under the pres- 
ent discouragements laid upon 
enterprise capital would most 
helpful our social economy 
liberate our trust funds even more 
widely than before. But are 
the persons decide this—the 
District Columbia, much 
more powerful 
least than mine, must now 
‘de, Massachusetts decided 
1830, whether the trust port- 
folio shall continue limited 
participate, under carefully con- 
trolled conditions, “dynamic” 
renaissance this country. 
much for the public social 
interest. Excuse for ventur- 
ing into great and obscure 
field, but have idea that 
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most important aspect our 
problem and nothing more 
than stir your own imaginative 
processes shall have accom- 
plished part least mis- 
sion. Let point out, however, 
that the pressures are building up, 
thus aggravating the evil. 

Next consider the posi- 
tion the trustee and its individ- 
ual set interests under the rule 
exclusion represented the 
so-called legal list. Many trustee 
has feared the adoption the 
prudent man rule because its 
elastic nature. Looking vain 
for approved legal list and 
observing the rapidly changing 
economic circumstances this era 
the trustee fancies himself 
jumping directly out the frying 
pan into the fire, completely 
gate orphan’s court judge 
proceeding commenced long after 
the event. This consideration 
superficially troublesome; close 
inspection breaks down com- 
pletely, although extreme- 
difficult proposition prove 
because surcharges most often 
occur lower courts, and are 
there settled, and lower courts are 
net usually courts record. 

must admit, very quickly and 
the outset, that the Massachu- 
setts Rule involves the assumption 
wider responsibility. The con- 
tractor who agrees build 
house complete with heating ob- 
viously takes bigger job than 
the contractor who undertakes 
dig the cellar. also must 
admit that the prudent man rule 


requires, for successful adminis- 
tration, presiding magistrate 
who least prudent man 
calibre; but so, for that matter 
does any other rule. Indeed, 
all other aspects trust adminis- 
tration you are present con- 
trolled the prudent man theo- 
ry; indeed are you controlled 
that theory when you drive 
your automobile build fence 
your back yard. But here 
ask you remember three things. 


First: The characteristic 
the Massachusetts rule that the 
his trust investments; that his 
actions are not judged 
hindsight methods and that the 
very heart the rule lies the 
next last paragraph Mr. 
Justice Putnam’s famous decision. 

“Trustees are justly and uni- 
formly considered favorably, and 
reaved families and orphans, that 
they should not held make 
good, losses the depreciation 
stocks the failure the capital 
itself, which they held trust, 
provided they conduct themselves 
honestly and discreetly and care- 
fully, according the existing 
circumstances, the discharge 
their trusts. this were held 
otherwise, prudent man would 
run the hazard losses which 
might happen without any neglect 
breach good faith.” 

Second: That study 
causes for surcharges leads the 
belief that the mere purchase 
unauthorized trust investments al- 
most never stands alone. 
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usually situation which involves 
mosaic culpability, some un- 
warranted delegation powers, 
some irregularity accounting, 
some retention careless 
neglect, some self dealing ex- 
cessive extravagance. all these 
matters the trustee judged 
objective standard most often 
expressed reference man 
reasonable prudence, discretion 
and intelligence. Why not the 
area the investment? 

Third: The rule exclusion 
approval certain desig- 
nated categories securities in- 
duces the presiding magistrate 
wooden frame mind. Indeed 
not his fault—he left with 
little choice other than surcharge 
case the trustee has been unwise 
enough buy “off the list.” And 
this frame mind induces wrong 
viewpoint when case, let say, 
undue retention comes along. 
For not supposed that 
security once qualified always 
approved. have said before, and 
think can prove, that the most 
inexcusable examples unfair 
surcharges, and involuntary set- 
tlements, have arisen not the 
states where the Massachusetts 
rule prevails but states where 
the guarantor’s liability im- 
posed upon the trustee result 
“straying from the fold.” This 
particularly true the individ- 
ual trustee who, course, has not 
the working acquaintance with the 


Leavitt Barker Indianapolis, 
Trusts Estates for August 1943. 
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dangers trust administration 
with which you are blessed, 
cursed, depending how you look 
it. 

standpoint the trustee that 
while the job may harder under 
the Massachusetts Rule also 
much more satisfying and less 
likely result unmerited 
and costly rebuke. 


now look the problem 
from the standpoint the bene- 
ficiaries. cannot, the time 
allotted me, expound the limit- 
ations upon the Massachusetts 
Rule designed protect the bene- 
ficiaries group. But close 
examination Mr. Justice Put- 
nam’s language shows you that 
speculation short haul buy- 
ing allowed good securities 
release from the fundamental 
duties trusteeship. The trus- 
tee must hew the line com- 
plete loyalty, refrain from dele- 
gating strangers the chief duties 
trust administration, take ac- 
tive control and protect the trust 
estate, segregate and earmark the 
trust property, keep and render 
periodic accounts, diversify the 
trust investments and make plans 
convert and liquidate any in- 
vestment concerning which man 
prudence, and dis- 
cretion would begin have doubt. 
see tendency among the 
“sloppy” “indulgent” way- 
ward trusteeship. you will look 
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1940 revision Loring’s 
fore the Midwinter Trust Confer- 
ence 1942 which really initiated 
this nation-wide movement you will 
see how thoroughly this process 
hedging against excesses has 
fixed itself the law. But want 
speak for moment about the 
separate interests the life ten- 
ants the ordinary family trust 
against those the remainder- 
man and see how our problem bears 
upon them. 


The Life Tenants 


opinion the trust law has 
commited one grave error which 
ought everywhere and every 
means corrected. Wherever 
left itself, and often abetted 
careless incompetent drafts- 
men, has loaded the dice against 
the very people that the settler 
wanted most protect. That 
true, although less true, even 
states which follow the Massachu- 
setts rule. The heavy burden 
administration expense falls upon 
the life tenant and only recently 
have statutes, and courts aided 
the Restatement, moved toward 
apportionment charges for 
compensation. tendency 
charge current and even capital 
expense income has been very 
marked and with greatly increased 
taxes the burden has been frighten- 
ing. The evolution methods 
reimburse the life tenant upon sale 
unproductive property has 
been altogether too slow pace. 
And now with interest rates 
all time low and likely remain 


size trust portfolios, taken to- 
gether with rising cost living, 
the tenant being 
yond any proper proportion. Add 
the continued drive induce pur- 
chase low yield government se- 
curities and prohibition against 
purchase any relatively high 
yield equity and you get situ- 
ation which just plainly un- 
bearable and unforgiveable, es- 
pecially view the natural 


desires the settler. Such 


situation, indefinitely prolonged, 
could wreck the 
Widows have enough grumble 
about anyway, when comparative 
strangers take over their destin- 
ies, without being asked altogether 
unfairly starve themselves 
death, and often their minor chil- 
dren with them, favor re- 
mote group beneficiaries, the 
local church hospital. un- 
compromising attitude upon the 
part courts, and too often upon 
the part with rela- 
tion invasion principal is, 
moreover, the last word person- 
justice. one hundred thous- 
and dollar trust, once yielding 
$5000 net, compared with its 
present condition yielding not ma- 
terially more than half that, tells 
the story nutshell. just 
plain isn’t fair. And these poor 
people can and will retaliate! 
When widow begins hate the 
word “trust,” and says much 
her lawyer private, be- 
hooves look out. may 
good news for the insurance com- 
panies, for investment counsel 


for some one else but just 
isn’t good news for us. .Now one 
way begin fix that matter 
adopt the Prudent Man Rule. 
The best possible illustration 
the recorded accomplishment 
the Common Trust 
Pennsylvania. The yield so- 
called unrestricted fund the 
hands one the large estab- 
lished corporate fiduciaries nanges 
from 3.75% 4.35%, the yield 
the legal list fund the same 
bank ranges from 2.6% 2.75%. 
sure, these yields may vary, 
and the trustee may vary the 
cycles develop, but remain com- 
mitted, times likes these, 
securities which yield nothing 
next nothing, ask for 
most unreasoning manner. 


The Remaindermen 


Here last the group who 
have been the special darlings 
equity—however remote they may 
the minds the settler,— 
often unborn and not being— 
continuing grist petitions for 
instructions their very iden- 
are nevertheless 
the persons whose interests have 
been placed high above all others! 
Yet, however sacred consider 
the duty preserve the capital 


intact and however ready may 


sacrifice the interests 
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those nearer and dearer the 
settler, what are the facts must 
face with regard the so-called 
legal list? the legal list war- 
ranty perpetuity supreme 
quality? Obviously not; else there 
would not such extraordinary 
convolution its complexion. 
And who promulgates it? Men 
schooled and skilled the invest- 
ment world? Sometimes yes—more 
often no! mortgage bond 
yonder distant toll bridge cer- 
tain continuing par war- 
rant engraving tablets 
bronze while share national 
corporate enterprise fit only 
writ sand? Shades our 
canal and turnpike and real estate 
bonds and mortgages! know 
perfectly well that what Putnam 
had say was the whole truth 
the what you will 
not necessary talk about in- 
flation (although respectable 
argument can made about the 
perils fixed income bearing se- 
curities times dangerous and 
continuous rise prices). 
merely necessary bear mind 
that freedom motion funda- 
mental safety war peace. 
will never possible prove, 
beyond shadow doubt, that 
the remaindermen will losers 
investment rule. But believe 
that even they are more likely 
gain than lose and strongly 
assert, there risk taken, 
that they should take their share. 


BANKING LAW ARTICLES 


JOSEPH NOBILE RUDOLPH NOBILE 
Legal Editor Assistant Legal 


Bank Held Liable for Misapplication Funds 
President Federal Savings and Loan Association 


Defendant bank relied upon the representation the 
president federal savings and loan association that the 
checks sent mail would made payable the order 
the defendant bank but that they would represent money 
belonging the president personally. Upon that represen- 
tation defendant bank accepted the checks when they were 
received and without further inquiry credited them presi- 
dent’s personal account. 

was held that defendant bank was liable federal 
savings and loan insurance corporation assignee claims 
owned the federal savings and loan association for the 
money deposited the president and credited his personal 
account. Defendant bank admittedly had knowledge that 
the president directed the checks payable the order 
defendant bank credited his own personal account for 
his personal use and failed, admittedly, make inquiry 
respect his authority. The ownership the funds 
represented the checks was apparent from the face the 
checks. Furthermore, defendant bank was held 
edge all that the charter the loan association disclosed 
the authority its officers withdraw its moneys and 
what the laws under which the association was organized 
provide upon the subject, and therefore was bound know 
that the president was not acting agent the loan 
association inducing defendant bank credit checks his 
personal account. Moreover, the loan association was not 
estopped from recovering because was negligent not dis- 
covering the misapplication its funds the president and 
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calling defendant’s attention, where one connected 
with the loan association officer employer, other than 
the president himself, had any actual knowledge that was 
misapplying its funds his dealings with defendant bank. 
Under all these circumstances the claim estoppel 
without merit. 

This case, Federal Savings Loan Insurance Corporation 
Kearney Trust Company, Kearney, Mo. 151 Fed. Rep. 
(2d) 720, arose under the laws the United States, and 
decision was rendered the Eighth Circuit Court Appeals 
follows: 


The suit was brought the appellant, Federal Savings and Loan 
Insurance Corporation, assignee claims originally owned 
the Liberty Federal Savings and Loan Association Liberty, Mis- 
recover total $19,600 with interest. The defendant, 
appellee, Kearney Trust Company, corporation engaged 
general banking and trust business Kearney, Missouri, situated 
about eleven miles from Liberty, the home the Loan Association. 

The Loan Association was organized under the provisions the 
Home Owners’ Loan Act 1933, Stat. 128, U.S.C.A. 1464. 
The Insurance Corporation was organized under the National Hous- 
ing Act 1934, Stat. 1246, U.S.C.A. Section 
1726 provides that: “(a) shall the duty the Corporation 
insure the accounts all Federal savings and loan associations.” 

The plaintiff’s claim against the defendant for money had and 
received. The complaint counts and based upon checks 
issued the Loan Association against its funds deposited the 
First National Bank Liberty, Missouri. The checks were all drawn 
payable the order the defendant bank and when received 
were wrongfully credited its books the president the associ- 
ation and paid out his order for use his personal business. The 
checks ranged amount from $200 $2,500, and were issued 
various times from November 12, 1941, July 12, 1943. 

During the time these transactions occurred, and for several 
years prior thereto, one Harold Wilson was president the Loan 
Association and his sister-in-law Aileen Chrisman was its secretary. 
They were the only employees charge the business the associ- 
ation and each had authority draw checks its funds. During 
the same period Samuel Kelly was vice-president and cashier 
the defendant bank. business relation had existed any time 
between the Loan Association and the defendant bank. The testimony 
not disputed that the checks were drawn and signed Wilson 
Chrisman his direction and made payable the defendant 
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Trust Company. They were sent mail the defendant and when 
received they were handled cash items and credited, not the Loan 
Association, but account under the name “Harold and/or 
Evalyn Wilson, Farm Account.” That account was paid out 
checks Harold Wilson his private business. The defendant was 
thus used Wilson instrumentality for channeling the funds 
the Loan Association which was president. and managing 
officer from its depositary, the First National Bank, into his personal 
account the Trust Company. 

The defendant sent the checks the Commerce Trust Company 
Kansas City, Missouri, receiving credit its account for the 
amount each check. The checks were then collected from the First 
National Bank Liberty, Missouri, and that bank charged the 
account the Loan Association. After the checks were paid 
the First National Bank statements the account with the vouchers 
paid checks were delivered the Loan Association about every 
days. 

Over objection, explanation defendant’s partici- 
pation the transaction, Kelly testified that Wilson opened the 
account about September, 1941. then told Kelly that had 
two farms between Kearney and Liberty which was handling 
livestock; that wished open joint farm account for himself 
and his wife (Evalyn Wilson was his wife) the defendant Trust 
Company for the purpose paying his feed bills and other expenses 
the farms; that from time time would send money which 
belonged him means checks the Loan Association 
credited the account; that would send them mail; and that 
would make them payable the Trust Company protection 
against loss. Kelly told Wilson that would all right. 

Kelly testified further that: “Knowing him [Wilson] the 
president the association, told him would glad handle 
it, and did that manner and put these stamps them indicate 
whose account they went to, such many other checks.” The 
stamp referred and placed the back all the checks except 
one reads: “The Amount this Item Deposited the Credit 
Harold and/or Evalyn Wilson, Farm Acct., the Kearney Trust 
Co., Kearney, Mo. Cashier.” 

Kelly testified, also, that knowing Wilson president the 
Loan Association accepted his statement correct and true and 
relied upon it; that had doubted the integrity Wilson’s state- 
ments would not have handled the but that never investi- 
gated nor made inquiry concerning Wilson’s authority. 

Until this suit was brought March, 1944, protest objection 
the handling the checks was ever made the defendant. Chris- 
man testified that she did not know that the transactions were irregular 
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that when the statements came from the First National Bank Wilson 
always examined them and destroyed them, while the checks were 
placed the files; that she-never examined the checks nor noticed the 
stamp placed the back each them the defendant. 

The trial the case, after motions both parties for directed 
verdict were overruled, resulted verdict and judgment for the 
defendant all counts the complaint. Thereafter 
motion for judgment non obstante veredicto for new trial was 
overruled, was also its motion for rehearing. This appeal 
followed. 

The plaintiff urges reversal the judgment three principal 
grounds: That its motion for directed verdict for judgment 
non obstante veredicto should have been sustained. That the 
case were for the jury, the charge erroneous. And That the 
court erred its rulings the admission and exclusion evidence. 

Plaintiff’s theory defendant’s liability based upon the facts 
established the evidence that: The case controlled federal, 
not state local law. The checks made payable the order 
the Kearney Trust Company imported notice upon their face that 
the moneys represented them belonged the Loan Association, 
drawer the checks. Acceptance the checks the Trust Com- 
pany imposed upon the duty paying out the money represented 
the checks only when and directed the Loan Association. 
Had the moneys called for the checks belonged Harold 
Wilson, the presumption that they would have been drawn his 
order. Wilson’s request the Trust Company credit the 
checks his personal account for use his personal business put 
the Trust Company inquiry, and failed make inquiry its 
peril. The burden was the defendant Trust Company (a) 
and prove defense payment the direction the Loan 
Association, (b) that Wilson had authority direct that the 
checks credited his account. 

The court instructed the jury Count the complaint, 
making the instruction applicable each the counts thereof, 

“The Court instructs the jury that Count the com- 
plaint has been proved plaintiff: (a) that about November 
12, 1941, there was received defendant check $1000 Liberty 
Federal Savings and Loan Association payable and (b) 
that Liberty Savings and Loan Association was not then 
indebted defendant any amount; and (c) that defendant 
obtained cash credit that check the amount called for 
therein; and (d) that defendant has not repaid the amount 
obtained Liberty Federal Savings and Loan Association 
any assignee the claim Liberty Federal Savings and Loan 
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Association against defendant; and (e) that the claim Liberty: 


Federal Savings and Loan Association has been assigned 
plaintiff, then, that is, the matters (a), (b), 
(c), (d) and (e) have been proved plaintiff (the burden 
proof those matters plaintiff), your verdict will for 
plaintiff Count unless your verdict shall for defendant 
the grounds now stated. you find the facts be: (f) 
that the president Liberty Federal and Loan Associa- 
tion represented defendant that that Association from time 
time would send defendant its checks payable defendant and 
directed defendant that should deposit the proceeds those 
checks the credit Harold Wilson and/or Evalyn Wilson; 
and (g) that defendant received and deposited the check described 
this principal instruction accordance with that representation 
and direction, you find that that representation was made and 
that that direction was given; and (h) that the defendant, 
depositing the check directed, did deposit it, relied 
the representation and direction the president Liberty Federal 
Savings and Loan Association and upon the assumption that 
was acting for and behalf that Association and within the 
scope his authority; and (i) that defendant not 
have knowledge that the president the Liberty Federal Savings 
and Loan Association did not have authority from the Association 
make the representation and give the direction described, 
did not have such authority, and defendant did not know facts 
from which reasonably might have inferred that the president 
Liberty Federal Savings and Loan Association did not have 
that authority, did not have such authority, then, that 
all the matters referred (f), (g), (h) and (i) have been 
proved defendant, your verdict for the defendant 
Count I.” 

Our first inquiry whether the court erred overruling plain- 
tiff’s motion for directed verdict. The instruction imposed the 
burden proof upon the plaintiff establish five propositions 
designated the instruction (a), (b), (c), (d) and (e). 
shall consider the evidence upon each these propositions the 
order named. (a) The receipt the checks the defendant 
was admitted Kelly, the vice-president and cashier the Trust 
Company, and the proof their receipt was 
The evidence was undisputed that the Loan Association 
defendant bank had business relations any time other than 
those resulting from the handling the checks involved 
suit. established conclusively that the Loan Association was 
not indebted the defendant bank. (c) Kelly admitted that the 
defendant Trust Company received credit for each check from 
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the Commerce Trust Company Kansas City. (d) That the 
defendant has not repaid the amount obtained negatived 
the admitted fact that the amount was credited the farm 
account Harold Wilson and his wife and that there were 
other transactions any time between the defendant and the Loan 
Association. (e) The assignment the plaintiff the claims 
the Loan Association was established undisputed evidence. 
The court erred, therefore, submitting propositions (a), (b), (c), 
(d) and (e) the jury. 

The matters referred (f), (g), (h) and (i) the instruction, 
the burden proof which was cast upon the defendant, are 
supported the testimony Kelly, supra. The defendant objected 
the receipt that testimony and took timely exception the 
instruction. This part the instruction relates the principal 
affirmative defense pleaded the defendant. The facts and the 
law controlling this part the controversy will now considered. 

Before submitting the case the jury the court filed memorandum 
and order taking the motions for directed verdict under submission 
and reserving ruling thereon. its memorandum the court, among 
other things, said: “The two authorities upon which counsel, respec- 
tively have chiefly relied are, for the plaintiff, Sims United States 
Trust Co., N.Y., 605, and, for the defendant, Griffin 
National Bank Commerce, Mo.Sup., 246 S.W. 180, 183. After 
careful study have concluded that the law the case now trial 
declared for this court the decision the Supreme Court 
Missouri Griffin National Bank Commerce.” And its 
memorandum and order motion for judgment non 
obstante veredicto for new trial the court said: “Our charge 
the jury was bottomed upon the theory law embodied Griffin 
National Bank Commerce.” And, again: “if should proceed 
now make findings fact, should find that the facts are 
those which our charge the jury said the jury required 
verdict for the defendant.” 

the Griffin case the Keller Tamm Manufacturing Company 
had for several years deposited its funds the National Bank 
Commerce. Scott, secretary and treasurer the corporation, 
kept its books and was permitted take checks for the pay roll 
the bank obtain money thereon. vice-president the corpo- 
ration knew that Scott had from time time embezzled mis- 
appropriated moneys the corporation, but this fact was not 
communicated the bank. Over period time Scott took 
checks the bank drawn payable the bank and upon his request 
the bank issued Scott cashier’s checks payable the order 
Scott who converted them his own use. When the conversion was 
discovered the corporation assigned its claim Griffin who sued 
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the bank recover the loss. Judgment was rendered for the plaintiff 


and upon appeal the Supreme Court Missouri brief opinion 


said: “The proper determination this case depends upon question 


fact and that is: Did the bank have any knowledge notice that 
Scott was stealing misappropriating the funds his company, 
which was drawing from the bank, his own use?” The court 
then said that: unable find scintilla evidence either direct, 
from which might inferred that the bank had any such knowl- 
edge notice Scott’s wrongdoing”; and the judgment was reversed 
with further comment. 

The plaintiff argues persuasively that the instant case dis- 
tinguishable the facts from the Griffin case and that, therefore, 
the rule stated that case not applicable. The officers the 
Keller Tamm Manufacturing Company knew long before Scott 
was sent the defendant bank with the checks that was 
embezzler and was stealing the company’s money, and they did 
not inform the bank this fact. Such was not the situation 
the present case. Under the circumstances the Griffin case the 
Supreme Court Missouri may have felt that the rule requiring 
one who deals with agent ascertain the extent the agent’s 
authority should not applied. The same court might decide the 
present case differently. shall not attempt appraise the 
Missouri law this point; for are the opinion that the 
point controlled federal, not state, law. 

This not diversity citizenship case. The plaintiff Federal 
Savings and Loan Insurance Corporation and the Liberty Federal 
Savings and Loan Association were both created and chartered pur- 
suant the provisions the federal statues cited supra. The 
purpose the Loan Associations under the Act expressed 
1464(a) follows: “In order provide local mutual 
thrift institutions which people may invest their funds and order 
provide for the financing homes, the [Federal Home Loan 
Bank] Board authorized, under such rules and regulations 
may prescribe, provide for the organization, incorporation, ex- 
amination, operation, and regulation associations known 
‘Federal Savings and Loan Associations’, and issue charters there- 

“(d) The Board shall have full power provide the rules and 
regulations herein 

“(f) Each such association, upon its incorporation, shall become 
automatically member the Federal Loan Bank the district 

(k) provides association may employed fiscal agent 
the Government and may act agent for any instrumentality the 
United States. 
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Section 1467 provides penalty for any one connected with 
association who willfully misapplies any moneys funds belonging 
it. 

The charter the Loan Association provides that shall have 
sue and sued, complain and defend, any court law 
equity shall under the board directors not less 
than nor more than 15; shall act fiscal agent the Govern- 
ment when designated for that purpose; and shall not make any 
loans officer except upon share accounts and homes. 

Section 1725 (c) provides that Federal Savings and Loan 
Insurance Corporation created under the Act “shall instrumen- 
tality the United States”; that shall have power “To sue and 
sued, complain and defend, any court law equity, State 
Federal.” When designated the Secretary the Treasury, 
have power liquidate the assets any insured association and 
under 1729 (d) “to collect all obligations the insured insti- 
tutions.” 

The case thus presented that the Loan Association and the 
plaintiff were both created Congress perform broad public 
function. They were both instrumentalities but with powers 
limited the purposes their creation. Safeguards were provided 
for their funds, and the misapplication such funds any their 
officers was prohibited unlawful and condemned criminal. 

While the line separating cases controlled federal law from 
those controlled state law, where both arise under the laws 
the United States, not always clear, certain distinguishing princi- 
ples have been established the decisions the Supreme Court. 
Deitrick Greaney, 309 U.S. 190, S.Ct. 480, 485, L.Ed. 694, 
involved the liability director national bank who knowingly 
gave his note the bank substitute for shares its own stock 
illegally purchased and held the bank, the note being given upon 
the understanding that was not paid and that the bank was 
retain its interest the stock. The question arose whether. 
Massachusetts law the maker the note was precluded from setting 
the illegality the transaction defense. The Court said: 
the federal statute which condemns unlawful respondent’s 
acts. The extent and nature the legal consequences this con- 
demnation though left the statute judicial determination are 
nevertheless derived from and the federal policy which 
has D’Oench, Duhme Co. Federal Deposit Ins. 
Corporation, 315 U.S. 447, S.Ct. 676, 678, L.Ed. 956, the Su- 
preme Court, applying this principle, said: “Respondent [F. C.], 
federal corporation, brings this suit under Act Congress 
authorizing sue sued ‘in any court law equity, State 
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Federal.’ Sec. 12B, Federal Reserve Act. are the view 


that the liability petitioner [appellant] the note involves de- 
cision not state question under the rule Deitrick 
Greaney, 309 U.S. 190, S.Ct. 480, L.Ed. 694.” And see Sola 
Electric Co. Jefferson Co., 317 U.S. 173, 176, S.Ct. 172, 
L.Ed. 165. this were not true the consequences resulting from 
violations the statutory prohibitions enacted Congress for 
the protection these national institutions would subject 
conflicting local laws unrelated the uniform purpose the Acts. 
Estate Putnam, 324 U.S. S.Ct. 811; United States 
Consolidated Elevator Co., Cir., 141 F.2d 791. 

Upon the authority these cases think the rights the 
parties here are controlled federal, not state, law. 

The question remains whether, tested federal law, the trial 
court erred its instruction the jury. will recalled that 
Kelly, vice-president and cashier the defendant Trust Company, 
testified that relied upon the representation Wilson, president 
the Loan Association, that the checks sent mail would 
made payable the order the defendant but that they would 
represent money belonging Wilson, and that upon that represen- 
tation the defendant accepted the checks when they were received 
and without further inquiry credited them Wilson’s account. The 
court instructed the jury that the defendant had knowledge 
that Wilson did not have authority from the association make the 
representation and give the direction the verdict should for the 
defendant. Although the responsibility bank under these cir- 
cumstances not covered federal statute, has long been the 
rule federal courts that the duty bank requires make inquiry 
before acting upon such representation. Central Nat. Bank 
Connecticut Ins. Co., 104 U.S. 54, L.Ed. 693. Conqueror 
Trust Co. Fidelity Deposit Co., Cir., F.2d 833, 838, this 
court quoted with approval the following excerpt from Havana Cent. 
Co. Central Trust Co. New York, Cir., 204 546, 551, 
L.R.A.1915B, 715: “But the bank have knowledge that the officer 
[of the drawer the check] using the check for his personal 
benefit, e.g. pay his debt the bank dzposit his personal 
credit, then the bank put upon inquiry and fail make it, 
pays its peril.” (Italics supplied.) the present instance 
the defendant bank admittedly had knowledge that Wilson directed 
the checks payable the order the defendant credited 
his own personal account for his personal use and failed, admittedly, 
make inquiry respect his authority. See, also, Oklahoma 
State Bank Galion Iron Works Mfg. Co., Cir., F.2d 
this case, the last cited case, the ownership the funds 
represented the check was apparent from the face the checks. 
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The case Sims, Ex’r, United States Trust Co. New York, N.Y., 
N.E. 605, 606, relied upon the plaintiff the trial court, 
the same effect. that case Sims delivered one Crowell his 
check the People’s Bank, payable the order defendant Trust 
Company. Crowell delivered the check the defendant and his 
request received certificate deposit payable himself which 
soon thereafter drew the money. appeal from judgment 
against the Trust Company favor Sims’ executor the New York 
Court Appeals, affirming the judgment, said: “The check, upon 
its face, imported the ownership the moneys represented 
Dr. Sims, and his desire that its custody transferred from the 
People’s Bank the defendant. ... had intended [to pay 
the money Crowell], the check would have been made payable 
Crowell’s order. ... The defendant could have refused receive 
the deposit but, having accepted was bound keep Dr. 
Sims’ moneys until received his directions pay them out.” 

These principles governing the responsibility banks were fol- 
lowed the Supreme Court Missouri St. Charles Savings 
Bank Edwards, 147 S.W. 978, decided 1912, prior the de- 
cision the supra, upon the trial court. 
think they apply the facts the present case and control our 
decision. 

The defendant argues substance that, conceding that was 
negligent the first instance not making inquiry into Wilson’s 
authority and relying his statement that the checks would repre- 
sent his moneys, nevertheless plaintiff estopped deny Wilson’s 
authority. This contention based the claim that the Loan 
Association was negligent not discovering the misapplication its 
funds Wilson and calling the defendant’s attention after the 
First National Bank Liberty had rendered statement account 
and returned the paid vouchers the Loan Association December, 
1941. The argument based upon the equitable doctrine estoppel 
that where one two innocent persons must suffer for loss caused 
another, the one whose negligence made possible for that other 
cause the loss should equity and good conscience required 
bear it. The difficulty with this argument that the defendant 
bank not innocent party legal sense. One not innocent 
party the sense under discussion merely because acted 
negligent ignorance his legal duty. St. Charles Savings Bank 
Edwards, supra. The defendant bank was bound know that Wilson 
was not acting agent the Loan Association inducing the bank 
credit the checks his personal account for use his farms. 
Conqueror Trust Co. Fidelity Deposit Co., supra. Further, 
the bank was held knowledge all that the charter the Loan 
Association disclosed the authority its officers withdraw 
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its moneys and what the laws under which the association was 
organized provide upon the subject. Havana Cent. Co. Central 
Trust Co., supra. The Loan Association made representations 
the defendant bank through any its officers agents, other than 
through Wilson himself, upon which defendant was authorized rely. 
Washington Loan Trust Co. United States, U.S.App.D.C. 
284, 134 F.2d 59, 61. federal courts settled principle that 
“local rules estoppel will not permitted thwart the purposes 
the statutes the United States.” Sola Electric Co. Jefferson 
Co., U.S. 173, 176, S.Ct. 172, 174, L.Ed. 165. Finally, 
there evidence whatever that any one connected with the Loan 
Association officer employee, other than Wilson himself, had any 
actual knowledge that was misapplying its funds his dealings 
with the defendant bank. See, also, Pomeroy, Equity Jurisprudence, 
4th Ed., Vol. 803. Under all these circumstances the claim 
estoppel without merit. 

Other contentions are urged both parties. have considered 
them all; but what have already said disposes them, they are 
without merit. 

Our conclusion that upon the record made the court erred 
denying the plaintiff’s motion for directed verdict. The judgment 
accordingly reversed and the case remanded with instructions 
vacate the judgment entered for the defendant and enter judgment 
for the plaintiff. 


Petition for Rehearing and Motion Modify the Order 
Mandate 


PER CURIAM. 

The appellee has filed petition for rehearing and motion 
modify the mandate granting new trial. ground for rehearing 
appellee’s contention that the only executive officer the association 
whom inquiry could have been addressed other than Wilson 
himself was Chrisman, the secretary, and that had such inquiry been 
made she would have informed the bank that Wilson did have authority 
draw the checks and that she believed that was entitled 
the money. There are two defects this contention: First, inquiry 
Wilson’s authority and his right the money represented 
the checks could have been made the board directors 
the association. Second, Chrisman testified that secretary she 
posted the books, signed checks and did whatever Wilson told her 
without questioning whether was right not. When Wilson 
told her charge check particular loan she did without 
looking “to see whether not was proper charge that check 
that loan.” answer any inquiry must have been, therefore, 
that she did not know anything about Wilson’s right appropriate 
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the funds the association his own use. establish estoppel 
the burden was upon the defendant prove that relied and acted 
upon the conduct the association. Pomeroy, Equity Jurisprudence, 
4th Ed., Vol. 805. shown the opinion, defendant relied 
solely upon representations its peril, because although 
Wilson was president the association was acting outside the 
ostensible scope his agency directing that checks made payable 
the defendant should credited his personal account. 

The motion modify the mandate granting new trial 
predicated upon the statements (1) that the defendant has valid 
defense the complaint and (2) that evidence such defense was 
not produced the trial because counsel for the defendant, good 
faith, believed that plaintiff had failed establish prima facie 
case; that defendant had right rely upon the representations 
Wilson; and that the plaintiff was estopped deny that the 
money represented the checks belonged Wilson. have con- 
sidered the motion and the arguments support thereof and find 
they are without merit. this case there was motion for directed 
verdict and for judgment non obstante veredicto both which were 
overruled. such case upon reversal that judgment should 
entered which the trial court would have entered had sustained 
either motion. 

The petition for rehearing and the motion modify the mandate 
are accordingly denied. 


Bank Not Liable Third Party for Overpayment 
Depositor 


order charge bank with liability for receiving 
money belonging another person, the bank must 
conspiracy with the depositor actually know the wrong- 
doing the depositor. Mere means knowledge not 
sufficient. 

The only duty owed bank upon receipt notice 
third party claim depositor’s money hold such 
deposit for such reasonable time will enable the claimant 
bring necessary legal proceedings establish his claim. 
must brought with diligence and bank 
justified releasing deposit, such action not brought 
within reasonable time. the instant case, the release 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 395. 
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deposit six days after notice claimant held justifiable. 


This was decided the case Gendler Sibley State Bank, 
District Court, Iowa, D., Fed. Supp. 805. 

Defendant, wool buyer, made arrangements with defen- 
dant bank for loans purchase wool. The loans were 
made pursuant agreement whereby the defendant 
bank was hold the warehouse receipts, for the wool pur- 
chased the defendant, collateral security for said loans. 
Subsequent thereto the defendant bank made series loans 
the defendant and each instance received the warehouse 
receipts collateral. Plaintiff, also wool buyer, through 
agent, purchased wool from defendant and paid for said pur- 
chases through local bank. There were series purchases 
made the plaintiff which were all negotiated the plaintiff 
through local bank. one occasion the plaintiff through 
his agent, sent personal check, the sum $12,775.88 
the defendant’s bank. This check was made out jointly 
defendant and defendant bank. 

Plaintiff’s agent stated letter accompanying said check 
that was settlement the wool sold defendant the 
plaintiff. Attached the letter was somewhat lengthy state- 
ment showing the different grades and amount wool sold. 
Plaintiff’s agent further stated the letter that has been 
complicated long drawn out transaction”. Plaintiff’s agent 
sending the check for $12,755.88 overlooked and forgot 
draft for $7,106, which had been previously sent part pay- 
ment the defendant’s wool, that the check for $12,755.88 
was $7,106 excess what was due defendant. 

Upon receipt the check was indorsed the defendant 
and the defendant bank, and was deposited the checking 
account defendant. the same day defendant issued his 
check the sum $2,044 full payment with interest 
his note for $2,000. ‘This payment paid defendant’s indebted- 
ness the bank full and was the only payment received 
out the proceeds the check for $12,755.88. The 
defendant bank knew nothing about the excess amount said 
check, 

Subsequent the remittance the check, plaintiff’s agent 
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discovered the overpayment $7,106 and informed the defen- 
dant bank the mistake and requested the bank refund 
said excess. defendant bank thereupon communciated 
with defendant informing him plaintiff’s claim. the 
time agent notified the bank his mistake, the 
defendant had $1,155 deposit defendant bank repre- 
senting the balance left his account the proceeds the 
check for $12,755.88. Subsequent notification plain- 
tiff’s agent, the defendant bank informed the defendant that 
would not honor any further checks against his account. 
the defendant bank’s request, defendant gave the bank 
his check for $1,100, for which the bank wrote cashier’s check 
that amount the order the defendant. The bank re- 
tained this cashier’s check its possession. 

After notifying the defendant bank, plaintiff made demand 
the defendant for the return the $7,106. The defendant 
insisted that overpayment had been made and that 
was entitled the money his account and made demand 
the bank through his attorney for the return the $1,100 
held the bank. Upon advice counsel the bank turned 
the cashier’s check over defendant. Subsequent thereto, 
plaintiff’s agent wrote defendant bank’s attorney authori- 
zing him take immediate steps protect the plaintiff with 
reference the overpayment made the defendant. 
tiff did nothing further the matter until nearly eleven 
months later when brought the instant action against the 
bank and defendant for the overpayment the $7,106. The 
defendant defaulted. Plaintiff sought recovery against the 
bank upon the theory constructive trust. There were 
two phases the case, first the liability the bank 
before had notice knowledge the overpayment, and 
second its liability for the $1,100 defendant’s checking 
account after received notice that plaintiff claimed owner- 
ship deposit. 

was held, first, that the bank never received any part 
the $7,106 overpayment; thus the doctrine unjust en- 
richment was not applicable. Further the overpayment was 
used the defendant for purposes and objects with which 
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the bank was not connected. bank stood fiduciary 
relation plaintiff. had actual notice the over- 
payment and committed fraud connection with the receipt 
the check sent the plaintiff. The court held that this was 
not case involving the question the liability bank for 
permitting fiduciary misuse trust funds deposit with 
it. The defendant bank was not liable the plaintiff con- 
nection with the receipt the plaintiff’s check, and the receipt 
from the defendant the amount owed the defen- 
dant. 

Second, the liability the bank concerning the 
release the $1,100 the defendant, had received 
notice the claim the money standing the 
defendant’s name said bank, the court held that the liability 
the bank the plaintiff third party claimant defen- 
dant’s deposit was predicated tort, and not any contrac- 
tual relationship. 

was further held that the defendant bank was justified 
releasing the defendant the cashier’s check held 
inasmuch the plaintiff did not sustain the burden proving 
that instituted legal proceedings establish his claim 
the funds within reasonable time after notice defendant 
bank. The plaintiff’s action against the bank and the defen- 
dant was brought eleven months after notice. There was 
breach duty the bank releasing the defendant’s 
money the time did. was also held that view the 
fact that the defendant’s deposit was trader’s account en- 
tailing risk the bank for heavy damages for the dishonoring 
checks, the bank was justified releasing defendant’s de- 
posit six days after notice the plaintiff. 

The court its opinion, part, stated: 

The plaintiff seeks recovery against the Bank upon the theory 
constructive trust. case has two phases, first the 
liability the Bank before had notice knowledge the over- 
payment, and secondly its liability for the $1,100 Sanders’ 
checking account after received notice November 17, 
that the plaintiff claimed ownership the deposit. Jurisdiction 


this case based upon diversity citizenship and the case there- 
fore within the scope Erie Co. Tompkins, 1988, 304 U.S. 
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64, S.Ct. 817, L.Ed. 1188, 114 A.L.R. 1487. The alleged 
wrongful acts the defendant, Sibley Bank, took place the State 
Iowa. Therefore the law the State Iowa applicable. The 
elements and nature constructive trust have been passed upon 
the Iowa Supreme Court numerous occasions. Rance Gaddis, 
1938, 226 Iowa 531, 284 468; Stout Vesely, 1940, 228 Iowa 
155, 290 N.W. 116, 117; Eliason Stephens, 1933, 216 Iowa 601, 
246 N.W. 771, 774. See also, New York Life Ins. Co. Clemens, 
1941, 230 Iowa 279, 297 N.W. 253. The Iowa rule general that 
constructive trust can only established where there fraud 
unjust enrichment. constructive trust does not give rise 
fiduciary relationship, but fiduciary relationship may give rise 
constructive trust. However, party standing fiduciary 
relationship may charged constructive trustee notwithstanding 
integrity purpose and intention. Stout Vesely, Where 
fiduciary had actual intent defraud but held liable irrespec- 
tive intent because the fiduciary relationship the situation 
sometimes referred case constructive fraud. Restate- 
ment the Law, Restitution, Sec. 160 page 640, the general rule 
stated follows: “Where person holding title property 
subject equitable duty convey another the ground 
that will unjustly enriched, were retain it, constructive 
trust arises.” 

September 30, 1943, when the check $12,775.88 was received 
the situation was that the Bank was the holder two warehouse 
receipts collateral security for the re-payment loan $2,000, 
Sanders. The plaintiff paying for the wool made the check 
out jointly the Bank lienholder and Sanders owner. 
the amount $12,775.88, Sanders was justly entitled $5,669.88, 
and the Bank was justly entitled $2,000 plus interest. When the 
Bank endorsed the check $12,775.88 and deposited the 
account Sanders, the situation was the same the Bank had 
given Sanders cash for the same over the counter. When Sanders 
gave the Bank check for the $2,000 note plus interest, the legal 
situation was the same Sanders had given the Bank $2,000 
cash payment his note. Langan Farmers’ State Bank, 1923, 
195 Iowa 1108, 192 N.W. 832. The Bank was not unjustly enriched, 
only received what was justly due it, and there was nothing 
wrongful Sanders using $5,669.88 pay his debts and for 
other purposes. The Bank itself has never received any part the 
$7,106 overpayment. The $7,106 overpayment was used Sanders 
for purposes and objects with which the Bank was not connected. The 
Bank stood fiduciary relation the plaintiff. The Bank had 
actual notice the overpayment and committed fraud 
connection with receipt the check $12,775.88 the amount 
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due the Sanders’ note. This not case involving the question 


liability bank for permitting fiduciary misuse trust 
funds deposit with such discussed Grace Corn Exch. 
Bank Trust Co., 287 N.Y. 94, 746, N.E.2d 449, N.E.2d 34, 
145 A.L.R. 436, and Fidelity Deposit Co. Merchants Nat. 
Bank, 1937, 223 Iowa 446, 273 N.W. 141. order charge bank 
with liability for receiving money belonging another person the bank 
must conspiracy with the depositor actually know the 
wrongdoing the depositor. Mcre means knowledge not 
sufficient. Langan Farmers’ State Bank, 1923, 195 Iowa 1108, 
192 N.W. 832. the holding the Court that the defendant, 
Sibley State Bank, under liability the plaintiff connection 
with the receipt the plaintiff’s check for $12,775.88, and the 
receipt from the defendant, Sanders, the amount owing 
him. 

The other phase the case the liability the Bank for its 
acts and after November 17, 1943, after received notice from 
the plaintiff that overpayment had been made and that the 
plaintiff was claiming the $1,100 the account Sanders. This 
phase brings the question the applicable rules law where 
third party gives notice bank that claiming deposit 
bank the property such claimant and not the property 
the person whose name the deposit stands. The Iowa Supreme 
Court the case Elliott Capital City State Bank, 1905, 128 
Iowa 275, N.W. 777, L.R.A., N.S., 111 Am.St.Rep. 198, 
overruled its previous rule that deposit was loan bank. The 
Court that case page 277 the Iowa citation, page 778 
103 N.W., states: “Deposits are made bank accordance with 
the universal commercial usage, which becomes part the law 
the transaction. They are neither loans, nor bailments the strict 
sense the term. deposit transaction peculiar the banking 
business, and one that the courts should recognize and deal with 
according commercial usage and understanding. ... The trans- 
action reality for the benefit and convenience the depositor, 
and while the relation debtor and creditor exists, and the bank 
has the use the money for commercial gain, assumes further 
obligation than pay the amount received when shall demanded 
its banking house.” C.J.S., Banks and Banking, 285, 
593, stated: “If deposit claimed person other than the 
depositor who forbids the bank pay any person other than 
himself, the bank may held liable for disregard such notice 
case the claim substantiated.” 

the case Miller Bank Washington, 1918, 176 N.C. 152, 
S.E. 977, 978 appears the following: “In Tiffany Banks, 50, 
said: ‘After receiving notice adverse claim, the bank will 
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pay its depositor its Morse Banks (3d Ed.) 342, 
said: bank justified paying the depositor his order 
until the fund claimed some other person; but, notified that the 
funds belong another, will pay the depositor its 

bank which notified third party that deposit standing 
the name one its depositors claimed such third party, 
under the general majority rule rather precarious position. 
heeds the notice and refuses pay the checks the depositor 
and then the third party does not substantiate his claim, the bank 
may have pay heavy damages the depositor for the wrongful 
dishonor his checks. C.J.S., Banks and Banking, 365, 778. 
Some courts base bank’s liability for wrongful dishonor 
depositor’s checks upon the theory breach contract. Thomas 
American Trust Co., 1935, 208 N.C. 182 S.E. 136; Browning 
Bank Vernal, 1922, Utah 197, 207 462. See also Third 
National Bank St. Louis Ober, Cir., 1910, 178 678. Other 
courts regard the action injury the depositor’s credit 
and reputation similar tort actions for slander and libel. Schaff- 
Am.St.Rep. 192. the depositor merchant trader 
and his checks are dishonored his depository bank, such de- 
positor can according the majority rule recover substantial 
damages from such bank without the necessity actual damages. 
First National Bank McFall Co., 1920, 144 Ark. 149, 222 
S.W. 40; McFall First Nat. Bank, Ark. 370, 211 S.W. 919, 
A.L.R. 940; Browning Bank Vernal, supra; Third National 
Bank St. Louis Ober, supra. The Iowa Supreme Court has 
apparently not passed upon the question. While the term trader 
used this connection originally meant shopkeeper, now means 
any business man. Peabody Citizens State Bank, 1906, Minn. 
302, 108 N.W. 272. Thus, when claim made third party 
the deposit business man, the instant case, the bank 
much more dangerous situation than cases where the depositor 
not business man. the liability bank for dishonoring 
checks see McFall First Nat. Bank, Ark. 370, 211 S.W. 919, 
A.L.R. 947; First Nat. Bank Stewart, 204 Ala. 199, So. 529, 
A.L.R. 305; State Bank Marshall, 163 Ark. 566, 260 S.W. 431, 
A.L.R. 205; A.L.R. 732; Magness Equitable Trust Co., 176 
Md. 528, A.2d 241, 126 A.L.R. 206. 

Because the difficult situation which bank placed when 
adverse claim made third party deposit standing 
the name another, The American Bankers Association number 
years ago recommended statute protect banks such cases. 
The statute recommended provides substance that when third 
party gives notice bank adverse claim deposit, that 
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the bank does not have recognize such claim until directed 
proper court order unless proper indemnifying bond 
furnished the bank. 

While stated the general rule that bank makes pay- 
ment depositor its peril after has received notice 
adverse claim such deposit, yet there are minority courts 
which not recognize the rule. the case Tassell Cooper 
(England 1850) Common Bench Reports 509, former agent 
one Lord L’Isle received check payable his (the agent’s) order 
upon the assumption that was still such agent. The former agent 
deposited the check the defendant bank his own name. While 
the deposit stood thus, Lord L’Isle notified the defendant bank 
writing that claimed the deposit and would hold the bank harmless 
connection with his claim. defendant bank dishonored the 
former agent’s checks, and sued for damages for such dishonoring. 
was held that the bank had right dishonor his checks. Maule, 
page states: “It seems quite clear that the account 
question banking account the ordinary kind and that 
not competent for any third party interpose and say that the 
banking company reality contracted with him.” page 534 the 
same Judge states: “But seems me, the banking company, 
having received the money behalf the plaintiff, and given him 
credit for it, became debtors him for the amount and that the 
circumstance that the receipt the cheque the plaintiff might 
have been blameable, does not afford any answer the action.” 
Cresswell (commencing page 534) states: “It said that the 
cheque Vines Tombs was received the plaintiff defiance 
order not receive it. Assume that was: the plaintiff had 
himself received the cash for that cheque, and had paid the money 
into his account with the banking company, they clearly would have 
been responsible him for it; and cannot see that makes the 
slightest difference, that, instead doing so, handed the cheque 
the bankers get cashed, they having notice the time that 

the case Lund Seamen’s Bank, 1862, Barb., N.Y., 129, 
one Anders Larrson had deposited $2,200 the defendant bank. The 
plaintiff sued the defendant bank for the deposit assignee 
Anders Larrson. The bank set defense for refusal pay that 
Anders Larrson about the time absconded from Sweden had fraudu- 
lently got possession securities owned Pehr Larrson and others 
and that the deposit represented the money received Pehr Larrson 
from the sale the fraudulently acquired securities and that Pehr 
Larrson and the other owners were claiming the deposit. The court 
held that this was not good defense. The court page 132 
Barb., Y., states: “It must conceded authority that 
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the claim the depositor chose action and not 
The rule which forbids bailee deny the title his bailor not 
applicable. principle law can however found which permits 
debtor for goods sold, for money lent deposited, set up, 
defense against claim his creditor, that his title the goods 
sold, money lent deposited, defective wrongful. That 
question concern the purchaser borrower, unless the 
third party who claims have been despoiled his goods 
money will proceed, process law, enforce his rights. 
can never permitted that debtor may volunteer, plea 
answer, the protection the claims those with whom 
has had dealings, defeat liability for the performance his 
contracts.” the case Nehawka Bank Ingersoll, 1902, Neb. 
Unof. 617, N.W. 618, the precise question was not involved, but 
the Nebraska court page 620 the Northwestern citation states: 
“So, where bank receives money from person, and gives him 
credit therefor, duty bound honor his checks the amount 
such deposit, and cannot refuse honor his checks, drafts 
against the fund the ground that the money deposited belonged 
some other person, that the title the depositor defective. 
These are matters which the bank not interested concerned 
until the third party who claims own the fund shall proceed 
enforce his rights.” 

the claim the defendant Sibley Bank that the Iowa Supreme 
Court has adopted the minority rule, while the claim the plaintiff 
the contrary. The case relied upon the Sibley Bank the 
case Ford Ames Nat. Bank, 1923, 196 Iowa 958, 195 N.W. 742. 
that case wife deposited her own name with the defendant 
bank the proceeds the sale the family homestead. The husband 
who was away wired the bank for the money and the bank sent him 
around $1,700 out the deposit without the knowledge and consent 
the wife. The trial court found that the money deposited was 
the property the wife and held the bank liable for the amount 
the deposit paid the husband. appeal the decision the 
trial court was affirmed. The precise holding the Iowa Supreme 
Court was that bank cannot take money out depositor’s account 
and pay some third party not entitled thereto. This holding 
accord with the general rule that bank which pays out 
depositor’s money third party claimant without being ordered 
court order does its peril. Jaselli Riggs Nat. 
Bank, 1910, App.D.C. 159, L.R.A.,N.S., 768, Ann.Cas.1912C, 
119. The Iowa Court the case Ford Ames National Bank, 
supra, after sustaining the finding and holding the trial court 
that the money deposited was the property the wife and not the 
husband, goes make the statements that are the cause the 
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differences opinion the Iowa rule. page 743 the North- 


western citation the court states: bank having received money 
from depositor and credited him therewith upon its books, entered 
into implied contract honor his checks, and estopped from 
alleging that the money deposited belonged some one else, deny 
the title the depositor.” That statement lends strength the claim 
that the Supreme Court was adopting the minority rule. However, 
the Iowa Court then continues with the following statement: 
bank, upon notice adverse claim, could doubtless, satisfied 
that the claim was made good faith, retain sum sufficient meet 
the claim; still must exercise diligence notifying its customer 
thereof, and its intention protect The majority rule 
premised upon the theory that proper for bank withhold 
payments from depositor’s account when receives notice 
adverse claim such deposit. Therefore, the last quoted statement 
tends give support the view that the Iowa Supreme Court might 
follow the majority rule. However, because some other features 
the case, not necessary determine whether the Supreme 
Court intends follow the majority minority rule. 

The liability bank adverse claimant deposit standing 
the name another clearly not based upon contract for the 
bank’s contractual relations are with its depositor and not with such 
third party. Therefore, seems clear that the liability bank 
such third party must based tort. order constitute 
tort there must duty owing from one party another and 
breach that duty. 1102. Even those courts which follow 
the majority rule not hold that the duty bank pay 
deposit standing the name another third party claimant 
without court proceedings. seems clear that such cases the 
bank not constitute itself judge jury determine the owner- 
ship the deposit. The cases which the courts which follow the 
majority rule discuss the matter the nature the duty owed 
such third party claimant indicate that the duty that owed such 
third party claimant the duty withhold payment until the third 
party claimant can institute the necessary court proceedings stop 
payment the depositor court order process. Huff Oklahoma 
State Bank, 1922, Okl. 207 963; Drumm-Flato Commission 
Co. Gerlach Bank, Kansas City Court Appeals 1904, 107 Mo.App. 
426, S.W. 503. The only duty owed bank third party 
claimant under the majority rule then seems not release the 
deposit unreasonably early after such third party makes known his 
adverse claim. Under the majority rule the duty the third 
party claimant diligently and promptly institute the necessary 
legal proceedings stop payment the depositor court order 
process and such claimant does not the bank released 
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from liability. the case Huff Oklahoma State Bank, supra, 
the failure the claimant institute such court proceedings within 
nine days was held sufficient justify jury verdict against him. 
the case Drumm-Flato Commission Co. Gerlach Bank, supra, 
there was jury verdict against the plaintiff-claimant. appeal, 
passing upon the instructions the jury, the appellate court 
page 504 the Southwestern citation states: “Defendant was not 
required, the instructions declared, hold the proceeds until 
reasonable time had elapsed enable plaintiff complete its investi- 
gation and bring suit against defendant ... Any one claiming 
money deposited bank the credit another ought required 
exercise the same diligence taking legal steps assert his claim 
thereto that reasonably prudent and diligent person would exercise 
attaching the property his debtor when satisfied that such 
debtor about make fraudulent disposition his property, 
remove the same from the State.” 

Where plaintiff seeks recover from defendant for tort 
such plaintiff must establish that the breach duty the part 
the defendant was the approximate cause the loss complained of. 
C.J. 1104. the instant case assuming without deciding that 
the Iowa Supreme Court would follow the majority rule, the burden 
would upon the plaintiff the $1,100 deposit establish that 
the Sibley Bank was under duty the plaintiff thereto, 
and that the Bank breached that duty, and that the breach that 
duty was the proximate cause the loss the plaintiff the $1,100. 
The plaintiff proved notice the Bank its adverse claim. Such 
notice gave rise the duty the part the Bank withhold 
payment from Sanders for such length time that the plaintiff 
proceeding diligently and promptly its institution suit could 
have tied the deposit court order process. The burden 
upon the plaintiff prove that was diligently and promptly 
proceeding with the institution legal proceedings tie the 
deposit court order process when the Bank made unreasonably 
early release the deposit, and that proximate cause such 
early release that the plaintiff was unable tie the 
legal proceedings and thereby lost the deposit. 

The questions then present themselves whether the plaintiff 
has sustained the burden proving (1) that the plaintiff after 
giving the notice adverse claim was diligently and promptly 
instituting legal proceedings tie the account court process 
(2) that the Sibley Bank made unreasonably early release 
the deposit; (3) that the unreasonably early release the Bank 
was the proximate cause the loss the deposit the plaintiff. 
Both the plaintiff and his agent-in-fact appeared witnesses, yet 
neither made any showing that they were promptly and diligently 
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proceeding the institution the necessary legal proceedings after 


they notified the Bank the adverse claim. The only legal 
proceedings legal action shown the institution the present 
suit nearly eleven months after giving notice adverse claim. 
failing prove that was diligently and promptly proceeding with 
the necessary legal proceedings following notice his adverse claim, 
the plaintiff has failed establish one the essential elements his 
case. 

appears that the Bank did withhold payment the deposit 
from Sanders for time. The deposit was not paid Sanders until 
after demand upon the Bank the attorney for Sanders and until 
Mr. Gill, the attorney for the Bank, advised that payment could not 
withheld from Sanders. Mr. Odens, the cashier the Bank, 
testified that the cashier’s check representing the deposit was not 
turned over Sanders for “quite while afterwards.” Mr. Odens 
further testified that was few days” after November 17, 1943, 
before the cashier’s check was turned over Sanders. The Court 
length time the cashier’s check was held the Bank after received 
notice plaintiff’s adverse claim, and hence unable determine 
whether not the Bank did did not withhold payment the 
Sanders deposit for reasonable time after receiving notice plain- 
tiff’s adverse claim. failing show that the Bank did not withhold 
payment from Sanders for reasonable time following notice 
adverse claim the plaintiff failed establish another essential element 
his case. 

The ledger sheets showing the Sanders’ checking account indicate 
that November 23, 1943, Sanders started depositing his checking 
account and that that date fair sized checks started paid 
from that account. this indicates that the Bank held the 
check representing the deposit for six days, this Court, 
trier the facts, would the view that since was 
trader’s account which was being held with risk the Bank 
for heavy damages for the dishonoring checks, that the failure 
the plaintiff bring the necessary suit within six days would 
justify the Bank releasing the deposit. 

There was trifling few dollars left the Sanders account 
after the writing the cashier’s check November 17, 1943, but 
they were paid out long before the plaintiff instituted this action. 

The question has with the duty the Bank have 
filed interpleader after the plaintiff made adverse claim the 
$1,100 deposit. Since the amount involved was not sufficiently large 
confer federal court jurisdiction, the Bank could not make 
use proceedings for interpleader provided Rule the 
Federal Rules Civil Procedure, U.S.C.A. following section 
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728c. Prior July 1943, Iowa there was only limited 
interpleader provided for statute for certain special situa- 
tions. Sections 8264 and 8265 the 1939 Code Iowa (common 
carriers) Sections 9677 and 9678 the Code Iowa (ware- 
houses) Sections 11002 11006 the 1939 Code Iowa (actions 
upon contract involving personal property). Prior July 
1943, interpleader general was governed the old chancery 
practice. Hoyt Gouge, 1904, 125 Iowa 603, 101 464. 
Under the old chancery practice the use bill interpleader 
bank where third party claimant was asserting adverse 
claim against deposit standing the name another was fraught 
with doubt and difficulty. See Note, A.L.R.719. See also 
Lund Seamen’s Bank, 1862, Barb., N.Y., 129. July 
1943, the new Iowa Rules Civil Procedure (Chapter 278, Laws 
50th General Assembly) went into effect. Under Rules 
thereof provision was made for adequate and flexible system 
interpleader similar that provided the Federal Rules 
Civil Procedure. See Cook, Iowa Rules Procedure, Annotated, 
pp. 111-125. The provisions the Iowa Rules referred are 
sufficiently broad permit bank interplead rival claimants 
deposit. 

The claim the plaintiff the deposit the instant case was 
made November 17, 1943, which time the new Iowa Rules 
Procedure were effect. The Sibley Bank could have brought 
action and interpleaded the plaintiff and Sanders the 
$1,100 deposit. However, the fact that the Sibley Bank had the 
right interplead the two claimants did not make the duty 
that bank so. Under the marjority rule the only duty owed 
the bank the plaintiff was, after notice, hold the San- 
ders deposit for such time would enable the plaintiff proceeding 
diligently and promptly tie the deposit legal action. The 
plaintiff has not established that the Sibley Bank breached that 
duty. 

Thus, whether the Iowa Supreme Court follows the majority 
minority rule, the defendant not liable the plaintiff this 
action. 

Judgment will entered favor the defendant Sibley Bank 
the claim the plaintiff against it. Judgment will entered 
favor the plaintiff against the defendant Sanders for $7,106, 
the amount the overpayment. 


4 
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BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Postal Savings Certificates and War Savings 
Bonds May Subject Valid Gift Inter-Vivos 


Marshall Felker, Supreme Court Florida, So. Rep. (2d) 555 


Where evidence clearly showed that decedent testate, owner 
certain United States Postal savings certificates and savings bond, 
which were marked respectively, ‘‘not negotiable and not transfer- 
and ‘‘not transferable’’ had given said savings certificates 
and bond defendant gift shortly prior his death, held 
that such postal savings certificates and savings bond could properly 
the subject valid gift inter vivos and donee can assert her 
rights said property against executors decedent’s estate. 


Suit Elizabeth Felker against James Marshall, executor 
the estate Robert Marshall, deceased, establish ownership cer- 
tain securities and recover for alleged services rendered and expenses 
ineurred plaintiff behalf deceased. From adverse decree, 
the executor appeals. 

Decree affirmed part and reversed part with directions. 

James Marshall, Miami, for appellant. 

Ella Stollberg, Hollywood, for appellee. 


SEBRING, Justice—Robert Marshall, who died testate October 
26, 1943, was the owner United States postal savings certifi- 
eates and war savings bond. Elizabeth Felker, the appellee, was 
possession these instruments the time Marshall died, claiming that 
Marshall had given them her gift shortly prior his death. 
She also claimed that the estate Marshall was justly indebted her 
for certain services rendered and expenses incurred her behalf 
Marshall during his last illness. Both claims were controverted 
the executor the estate. Accordingly, Mrs. Felker brought suit 
against the executor establish ownership the securities, and 
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recover for the alleged services rendered and expenses incurred. After 
final hearing the chancellor entered decree finding that the securities 
were the property Mrs. Felker parol gift inter vivos, and that 
the for services rendered and expenses incurred during the last 
illness the decedent should allowed. The executor has appealed 
from the decree. 

The postal savings certificates and savings bond question are 
marked, respectively, ‘‘not negotiable and not transferable’’ and ‘‘not 
They were duly issued the Post Office Department, 
and the Treasury Department, the United States under rules and 
regulations promulgated each said departments for the issuance 
such instruments. The applicable rules and regulations the Post 
Office Department are follows: ‘‘Postal-savings deposits shall 
evidenced non-transferable and nonnegotiable certificates deposit 
See. 1608. ‘‘A depositor may not designate beneficiary 
receive payment except through the formality will, and payment 
final judgment, order, decree any court competent juris- 
diction adjudicating any right interest the credit any sums 
deposited any person with postal savings depository shall, upon 
submission the Postmaster General copy the same, duly 
authenticated accepted and pursued the board trustees 
conclusive the title, right, interest, possession adjudicated, and 
any payment said sum accordance with such order, judgment, 
decree shall operate full and complete discharge the United States 
from the claim demand any person persons the same.’’ Sec. 
1624. See Postal Laws and Regulations the United States America, 
Edition 1940, pp. 628, 650, 659. The regulations the Treasury 
Department under which the savings bond was issued provide: 
States Savings Bonds are not transferable and are payable only the 
owners named thereon except case the disability death the 
owner otherwise specifically provided herein, but any event only 
accordance with the provisions these regulations Sec. 315.8. 
ereditor the owner saving bond may secure payment thereof 
the extent the owner’s interest, the extent the creditor’s 
claim, whichever smaller, through valid judicial proceedings: Pro- 
vided, however, That such proceedings will recognized they 
would give effect attempted voluntary transfer inter vivos the 
bond See. 315.51. See Department No. 530, Fifth 
Revision, dated June 1942, Regulations United States 
Savings Bonds, Treasury Department, United States America. 

The appellant concedes his argument and briefs that under the 
rules and regulations quoted the securities involved the case bar 
are transferable causa mortis. contends, however, that such securi- 
ties may not the subject gift inter vivos. 
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the general rule that every species personal property 
the legal equitable title can pass delivery, actual constructive, 
may the subject valid gift, either inter vivos causa mortis. 
J., 38, 39, 114; S., Gifts, 30, 31, 90; Am. 
Jur., Gifts, 66. The rule applies ‘‘nonnegotiable’’ ‘‘nontrans- 
ferable’’ postal savings certificates and savings bonds issued the 
federal government long the federal statutes, rules and regulations 
under which they are issued contain express prohibition against the 
transfer such instruments gift. Diskin’s Estate, 105 Pa. 
Super. 519, 161 893; Vanicek’s Estate, Neb., 477; 
Blair Kirchner, 319 App. 348, 292; Dietzen Ameri- 
Trust Banking Co., 175 Tenn. 49, 131 69. 

find nothing any the rules regulations brought our 
attention which will prevent inter vivos gift the securities 
question. Indeed, section 1624 the Postal Laws and Regulations 
seems clear the effect that the rights and interests donee 
beneficiary postal savings certificates have been adjudicated court 
competent jurisdiction payment will made the United States 
Post Office Department upon production judgment decree con- 
taining such adjudication. And though section 315.51 the Regulations 
governing the issuance United States savings bonds provides that 
judicial proceedings will recognized ‘‘if they would give effect 
attempted voluntary transfer inter vivos the bond’’ not construe 
this provision making unlawful such transfer, between donor and 
donee. Whether the quoted provision would become material 
controversy the donee and the government question not 
before us, this being suit between the donee and the executor the 
decedent. Moreover, the fact that the donee may experience some diffi- 
procuring the proceeds the securities when they are presented 
the issuing agency for payment also outside the issue. But what- 
ever the outcome her controversy with the federal government may 
when the bond presented for reissue payment, clear 
that against the executor the decedent she may acquire the bond 
gift inter vivos, and with whatever value may possess her 
hands. See Diskin’s Estate, supra; Blair Kirchner, supra. 

The next contention the appellant that even assuming that the 
securities may subject valid gift inter vivos, the appellee has not 
proven the fact that gift was made. cannot agree with this conten- 
tion. the trial such proof was offered was adduced the plaintiff 
the executor offering none refutation. The only question the 
evidence, therefore, was the sufficiency, not the weight, the 
evidence prove the transaction. Succinctly stated, the uncontradicted 
testimony that Robert Marshall and Elizabeth Felker had been close 
friends long years’ standing. During his last illness she nursed and 
tended him his home where lived alone, until such time as, his 
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condition becoming critical, she removed him her own home where she 
could give him closer and more constant attention. Shortly prior his 
death Marshall had divulged friend how very grateful was 
Mrs. Felker for the care she had bestowed upon him; and that had 
given her certain postal savings certificates and bonds, the value 
the securities here involved. After the death Marshall the postal 
certificates and the bond were found the possession Mrs. 
Felker, who laid claim them gift from Marshall. This the 
substance the testimony offered the hearing the plaintiff. Inas- 
much there was testimony the contrary, suggestion fraud 
other which might tend discredit the testimony 
the witnesses, think that the fact that the securities were found 
Mrs. Felker’s possession under claim ownership, together with the 
statement the decedent what had done with them, established 
the issue legal delivery the securities prior the death 
Marshall with present intention consummate the gift. See Stigletts 
MeDonald, 135 Fla. 385, 186 So. 233. 

The remaining question before the sufficiency proof 
sustain the claim filed Mrs. Felker the County Judge’s Court for 
services rendered the decedent, and expenses incurred her his 
behalf during his last illness. The items listed the claim are for 
nursing, food, rent, travel expenses, and damages studio couch and 
mattress alleged have been ruined decedent during his last illness. 
Virtually all these expense items were allowed the court below. 
find competent evidence support the claim except the 
mattress ruined the decedent. this item, the uncontradicted 
evidence that was completely ruined and that had value 
$79. This item, therefore, must allowed, but all other items claimed 
must rejected for lack proof. 

The decree appealed from affirmed part and reversed part, 
with directions that decree entered accordance with this opinion. 


Bank’s Right Apply Payment Accounts Not 
Covered Guaranty 


Valley National Bank Phoenix Shumway, Supreme Court 
Arizona, 163 Pac. Rep. (2d) 676 


debtor who makes payment has right direct how the pay- 
ment shall applied. If, however, gives direction the time 
the payment, the creditor has the right make the application 
sees fit. Neither sureties nor guarantors have the right 
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control the application which either the debtor the creditor makes 
the payment. 

this case defendant, officer lumber company, guaranteed 
payment accounts owing company which had been assigned 
plaintiff bank. The bank was specifically given the right ‘‘in the 
event any said accounts not paid when due, demand payment 
and the defendant, upon such demand being made, was 
required within ten days from date demand ‘‘pay the balance 
due any said Later defendant resigned officer 
the company. advised plaintiff bank was longer con- 
nected with the company, but did not give any notice termination 
the guarantee agreement. 

was held that the guarantee agreement was not conditioned 
defendant’s withdrawal from the company. This was continuing 
guarantee based upon valid consideration the defendant. 
had right any time cancel the guarantee make 
ineffective for any accounts that might purchased thereafter. 
This, however, did not do. His withdrawal from the company 
would not terminate the guarantee. Therefore, his liability con- 
tinued the extent indemnifying the bank for the payment all 
balances due valid accounts receivable which purchased from the 
company. Plaintiff bank had the right apply any sums received 
from company the payment accounts not covered defendant’s 
guarantee. 


Action the Valley National Bank Phoenix against Andrew 
Shumway, executor the estate Spencer Shumway, deceased, 
recover guaranty payment accounts executed deceased. 
From the judgment, plaintiff appeals, and defendant cross-appeals. 

Judgment modified and, modified, affirmed. 
Gust, Rosenfeld, Divelbess Robinette, Phoenix, for appellant. 
Denburgh, Phoenix, for appellee. 


MORGAN, J.—This action involves guarantee payment 
accounts executed the deceased, Spencer Shumway, favor 
appellant. Shumway died pending this appeal, and Andrew Shumway, 
executor, has been substituted appellee. The action was instituted 
the bank plaintiff against the guarantor Shumway defendant. 
The parties will referred plaintiff and defendant. The facts 
far pertinent are follows: 

The defendant was stockholder, director and vice-president 
Clem Lumber Company, Inc., corporation, which will hereafter 
referred the company. was endorser $10,000 obligation 
owed the company plaintiff. May 1940, plaintiff entered 
into agreement with the company for the purchase accounts receiv- 
able. the same date, the defendant executed favor the plaintiff 
instrument denominated ‘‘Guarantee Payment Accounts.’’ This 
instrument referred the agreement for purchase accounts between 


plaintiff and the company pertaining ‘‘certain accounts owing 
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various persons said Lumber Company, recited that the 
defendant the owner and holder considerable capital stock the 
company and that was his interest such stockholder that the sale 
said accounts made. The following provisions appear: Guarantor 
guarantees each and every and all accounts that heretofore 
have been hereafter may assigned by’’ the company the plaintiff. 
The bank was specifically given the right ‘‘in the event any said 
accounts not paid when due, demand payment thereof’’ and the 
defendant, upon such demand being made, was required within ten days 
from date demand ‘‘pay the balance due any said 
Upon payment, would become subrogated any rights securities 
held plaintiff connection with the 

Out the first proceeds from sale accounts, the company’s obliga- 
tion, upon which defendant was endorser, was paid. July 1940, 
forty-seven days after the guarantee agreement was made, the defendant 
sold his stock the corporation the company, receiving contracts 
the face value $3200. resigned director and vice-president. 
advised the plaintiff was longer connected with the company, but 
did not give any notice termination the guarantee agreement. The 
plaintiff continued purchase accounts from the company until Decem- 
ber 23, 1940, when went into chapter Bankruptcy Arrangements, 
under which continued operate its business. July 1942, the 
bank held unpaid accounts amounting $19,087.98, and the company 
put $12,000 face value its contracts apply the payment 
accounts assigned the bank. This agreement was assented 
defendant through his attorney. later agreement, dated October 
1942, was entered into between the plaintiff and the defendant, under 
and whereby the company paid the plaintiff the sum $5,000 cash 
and secured release these securities. All these agreements were 
entered into without prejudice the respective rights, liabilities and 
claims the plaintiff and defendant. the last agreement was 
specifically provided that $2,155.25 should applied the payment 
certain designated accounts, reducing the total shortage $16,932.73. 
This left $2,844.75 unallocated any particular account. 

The trial court found the following accounts included the total 
$16,932.73 fictitious: Theis $2,832.74, Theis $5,373.47, 
United States $2,466.77. The court further found that account the 
defendant included the above total was actually $246.70 less, and that 
there had been paid what known the Edith Gordon account 
$149.15. The aggregate such items, amounting $11,068.83, was 
deducted from $14,087.98 (the amount claimed the complaint), leaving 
balance $3,019.15, for which judgment was entered favor the 
plaintiff. 
its motion for new trial, the plaintiff pointed out that the $11,068.83 
should have been deducted from $16,932.73, the actual balance all 
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accounts which had been assigned the company. This, the 
ground that the $2,844.75 unallocated the agreement October 
1942, should have been applied accounts which the court had found 
fictitious and for the payment which the court had held the 
defendant was not liable, The motion was overruled. Plaintiff appealed 
and cross appeal was filed defendant. 

Plaintiff’s first assignment that the court erred denying its 
request for findings fact and conclusions law. The case was sub- 
mitted and taken under advisement November 26, 1943. February 
17, 1944, the court filed ‘‘Memorandum Opinion,’’ making findings and 
directing judgment heretofore indicated. Following this, and the 
same day, request for findings fact and conclusions law was made 
plaintiff. 

Rule 52(a), Rules Procedure for Superior Courts, section 21-1028, 
ACA 1939, does not require that requests for findings fact and con- 
clusions law must made prior submission the case. think 
that such request made seasonably after trial and before the court 
has ordered judgment, under the rule might error for the court 
deny the request. Where, however, here, the cause has been deter- 
mined and order for judgment has been entered, the request comes too 
late. 

Other assignments error have been made plaintiff and may 
summarized follows: (1) That the court erred holding the guarantee 
agreement did not cover invalid fictitious accounts sold the 
the plaintiff; (2) holding that under the guarantee the defendant 
was liable only the actual balances due and unpaid the accounts; 
and (3) failing allow the plaintiff apply the unallocated portion 
the $5,000 payment the accounts which the court found were not 
covered the guarantee. 


The defendant’s assignments were the effect that the court erred 
allowing judgment any item sold the company the plaintiff 
subsequent the time the defendant severed his connections with the 
company and advised the bank that effect, and rendering judgment 
any sum against the defendant. 

obvious that the guarantee which refers ‘‘certain accounts 
owing various means The 
phrase ‘‘accounts tantamount ‘‘accounts receivable.’’ 
settled that accounts receivable are contract obligations owing 
person open account. West Virginia Pulp Paper Co. 
Karnes, 187 Va. 714, 120 321; Black’s Law Dict. 3rd 
Ed. 28. the terms this agreement, defendant’s liability was 
limited ‘‘pay the balance due any accounts.’’ there was 
balance due, patently there would liability the part the 
defendant. 


he 
all 
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have examined the evidence carefully and believe the trial court 
was wholly justified finding that the Theis and United States accounts 
were invalid and fictitious. The evidence indicates that there never was 
anything due the Theis accounts the time their assignment 
any time. The account referred the United States account seems 
have been based upon order, upon which delivery was ever 
made and nothing ever became due. The instrument guarantee did not 
terms, and does not implication, guarantee the validity any 
which might assigned the company the plaintiff. The 
guarantee presupposes the assignment actual accounts receivable upon 
which something might due and payable. The assignment and validity 
these accounts are not guaranteed but only the payment the accounts 
themselves. While the guarantee did not refer the accounts 
the parties placed this construction upon the 
term ‘‘accounts Thus, the agreement July 1942 the 
following statement appears: ‘‘That Whereas, the parties hereto entered 
into agreement for the sale and purchase accounts receivable, 
dated the 23rd day May, 1940, Again, the agreement 
1942 the following appears: ‘‘Whereas, the 23rd day 
May, 1940, the Clem Lumber Company, seller, entered into agree- 
ment sale and purchase accounts receivable with the valley National 
Bank Phoenix, National Banking Association, buyer 

the agreement between the company and the bank, the former 
warranted the bank that was the owner the accounts, that they 
were legally due and owing, and that the amount the account was 
stated the assignment. Under this agreement, the company was liable 
the bank for the accounts, whether valid invalid, but, stated 
above, the defendant’s guarantee was limited the payment any 
balances due accounts receivable. The courts cannot make contracts 
for the parties, and when the agreements are clear and unambiguous, 
they must enforced accordance with their terms. Cream Wheat 
Co. Arthur Crist Co., 222 487, 119 74,1 150; 
Russell Golden Rule Min. Co., Ariz., 159 776. 

This was continuing guarantee based upon valid consideration 
the defendant. The transaction was not conditioned defendant’s 
withdrawal from the company. had right any time cancel 
the guarantee make ineffective for any accounts that might 
purchased thereafter. This, however, did not do. Hibernia Bank 
Trust Co. Cancienne, 140 La. 969, So. 267, 1917 402; 
Annotation 792; Am. Jur. 915, sec. 63, Guaranty. His 
withdrawal from the company would not terminate the guarantee. 
Manufacturers’ Finance Co. Rockwell, 278 Mass. 502, 180 224. 
See also Magnolia Petroleum Co. Harley, La. App., So. 84. 
Therefore, his liability continued the extent indemnifying the bank 
for the payment all balances due valid receivable which 
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purchased from the company. Hibernia Bank Trust Co. Can- 
cienne, 140 La. 969, So. 267, 1917 402, and Annotation 

our view that the trial properly held that the defendant 
was not liable for the payment invalid fictitious accounts sold 
the company the plaintiff, and was liable only for the balances due 
the valid accounts. likewise reject defendant’s claim nonliability 
for any purchased plaintiff after the defendant had severed 
his with the company. The guarantee contract clear and 
unambiguous. The various authorities cited plaintiff and defendant 
this appeal, one the effect that such contract should construed 
strictly against the guarantor, and the other that should liberally 
where such contract ambiguous that resort may had these rules 
construction. Am. Jur., 911, 912, sections 57, 58, Guaranty; 
Cream Wheat Co. Crist Co., supra; Hansen Service Lunn, 155 
Wash. 182, 283 695. 

well settled that debtor who makes payment has right 
direct how the payment shall applied. If, however, gives 
direction the time the payment, the creditor has the right make 
the application sees fit. Am. Jur. 792, 796, sections 110, 117, 
Payment. Neither sureties nor guarantors have the right control the 
application which either the debtor the creditor makes the payment. 
Am. Jur. 813, section 143, Payment; Note 

the final agreement between the parties, have already seen, 
out the $5,000 paid the company there was balance $2,844.75 
which was not allocated any the unpaid accounts purchased the 
plaintiff from the company. The plaintiff had the undoubted right 
apply this sum the payment accounts not covered defendant’s 
guarantee. The general rule appears that where neither the debtor 
nor the creditor makes application the payment, the law will apply 
the debt which least secured, even though may the dis- 
advantage the guarantor. Am. Jur. 814, section 145. The equities 
the parties would require such application here. Wait Homestead 
138 Iowa 631, 116 786, 128 Am. St. Rep. 216; Kansas City Slate 
Tile Roofing Co. Poe, Md. 513, 114 710; St. Louis 
Ry. Co. Ravia Granite Ballast Co., Okl. 174 252, 
690; Annotation 706. The court should have allowed the 
application this manner and directed entry judgment behalf 
the plaintiff the sum $5,863.90. 

have carefully considered all the arguments presented plain- 
tiff and defendant support their respective positions. The guarantee 
supported valuable consideration which, the absence 
revocation defendant, sufficient continue his liability after his 
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withdrawal from the company. The facts disclose that failed 
notify the plaintiff that had revoked his guarantee. Indeed, there 
claim that the guarantee other than notifying the 
plaintiff that was longer connected with the company. The 
testimony payment made the Gordon account, and the amount 
due defendant’s assigned account, supports the trial court’s conclu- 
sions. 

accordance with the views which have expressed the judgment 
modified provide for recovery the sum $5,863.90, and 
modified affirmed. 


Bank Stockholder’s Rights Against Receiver 


Hillmer Chicago Bank Commerce, Appellate Court Illinois, 
Rep. (2d) 136 


Bank stockholder behalf himself and other stockholders 
alleged that had paid more than his constitutional liability 
stockholder the bank and that the amount such overpayment 
refunded out the funds the hands the receiver him and 
other stockholders who are similarly situated. was held that 
the creditors’ receiver collects more than necessary, dividends 
paid the liquidating receiver reduce the amount for which judg- 
ment has been rendered, any sum held the receiver 
excess the amount necessary discharge the stockholders’ liability 
held trust, and upon order the court may, upon equitable 
principles, returned. 


Suit Armin Hillmer and others against Chicago Bank 
Commerce and others enforce stockholder’s liability wherein Robert 
Graf, stockholder the bank filed petition behalf himself 
and other stockholders alleging that had paid more than his constitu- 
tional liability and that amount such overpayment should refunded 
out funds hands receiver. From order dismissing his petition, 
Robert Graf appeals. 

Reversed and remanded. 

Jerome Dixon, Chicago, for appellant. 

Owens Owens, Seyfarth Atwood, Murphy Pearson, Leonard 
Leonard, John Russell, and George Curran, all Chicago (Thomas 
Owens and George Leonard, both Chicago, counsel) for 
appellees. 


O’CONNOR, J.—August 10, 1944, Robert Graf filed his second 
amended petition (hereafter referred the petition) behalf 
himself and other stockholders alleging that had paid more than his 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 1448. 
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constitutional liability stockholder the bank and that the amount 


such overpayment refunded out the funds the hands the 
receiver him and other stockholders who are similarly situated. 
Hillmer, and some the other plaintiff creditors, filed their motion 
dismiss the complaint setting various legal grounds and November 
1944, the motion was sustained, the petition dismissed and Graf 
prosecutes this appeal. 

June 25, 1932, creditors the Chicago Bank 
brought suit against Graf and other stockholders enforce the con- 
stitutional liability the stockholders. The bank was then being 
liquidated the Auditor Public Accounts suit brought him. 
Some the matters are still undisposed and pending the trial 
court. Various phases the matter have been before courts review 
number times. Hillmer Graf, al., 294 Ill. App. 612, 
726; 316 App. 411, 188; 375 Ill. 266, 309. 

Graf his petition alleges that the master chancery whom the 
stockholders’ liability cause was referred, filed his report April 1937, 
and fixed Graf’s liability $134,563.20, and July 30, 1937, upon the 
petition Graf, the court entered ‘‘decretal order’’ which attached 
and made part the petition, which the pleadings the case 
are recited and the intervening petition Graf; that the suit was 
brought recover from the stockholders the liability imposed upon them 
the that the master had fixed Graf’s liability $134,- 
563.20; that the court finds the report the master this respect was 
erroneous and that Graf’s liability was not exceed $75,000. The court 
further found that the receiver, with the approval the court, had 
inherent power make compromises, that Graf had offered pay 
the receiver representing the creditors, $56,250, full satisfaction and 
discharge his liability; that the offer was fair and reasonable and its 
acceptance had been recommended the receiver, and was decreed 
that Graf pay the receiver full satisfaction his liability the $56,250 
cash, and that other creditors enjoined from further proceedings 
against him. appeal was taken this court where the decretal order 
was reversed and the cause remanded, 294 App. 612, 
(abst.). 

The petition further alleges that September 17, 1938, final 
decree was entered approving the master’s report [but Graf’s liability 
not mentioned] and appeal taken this court where the decree was 
affirmed December 22, 1939, 303 Ill. App. 388. 
further appeal was prosecuted the Supreme court where December 
16, 1940 (375 Ill. 266, 309) the judgment this court was 
affirmed part, reversed part and remanded with directions. The 
effect the Supreme court decision was reduce the liability Graf 
and some the other stockholders. 
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further averred the petition that after the judgment this 
court was entered the trial court entered decree May 27, 1940, which 
attached and made part the petition, which the court found 
that ‘‘all the attorneys record for the representative plaintiffs 
this case are present open court and have consented open court 
the entry this decree’’; that Graf had paid the $56,250 the 
receiver, and his petitions subsequently filed May and May 27, 
1940, offered $95,000 full settlement his liability stockholder 
the bank that the offer was conditioned upon its immediate acceptance 
behalf all the creditors the bank, their attorneys and the receiver, 
that all the attorneys and the receiver consented the acceptance 
the offer and was decreed that the offer accepted full settlement 
Graf’s stockholder liability and that pay the bank $38,750, the 
balance the $95,000 which the decree finds did, and was accepted 
and approved. 

The petition further avers that the receiver collected $945,352.50 
substantially all which was from the stockholders account their 
liability, and that had paid the receiver the liquidation suit, 
$405,805.41 that had also paid out costs and expenses totalling $428,- 
839.31, and that there remains the hands the receiver appointed 
the suit $110,647.54. out this latter sum that plaintiffs 
seek reimbursed. 

The decree May, 1940, was entered about six months after the 
affirmance this court the decree the trial court which Graf’s 
liability was not mentioned, but before the judgment this court was 
reversed part December 16, 1940, the Supreme court. 

September 21, 1943, the Supreme court filed its opinion Holder- 
man Moore State Bank, 383 534, 741, which was suit 
brought enforce the stockholders’ liability bank liquidation, 
and sometime after the stockholders’ liability had been fixed, some 
them filed their petition praying refund the ground that they had 
paid more than they were legally liable for. The court there said (pages 
538 383 page 743 2d): ‘‘The principal point for 
decision whether stockholders the bank are entitled refund 
where they paid the receiver upon their constitutional 
liability sum money which, together with the amounts collected 
from the assets the bank the liquidating receiver, exceeded the sum 
due for the periods during which they were stockholders.’’ 
The court and the Appellate court that case decided against 
the petitioners but appeal the decision was reversed and the matter 
remanded, the court holding that under the law, refund was proper 
and said: ‘‘If happens the receiver collects more than 
necessary, dividends paid the liquidating receiver reduce the 
amount for which judgment has been rendered, any sum held the 
creditors’ receiver excess the amount necessary discharge the 
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stockholders’ liability held trust, and upon order the court may, 
upon equitable principles, returned.’’ are unable find anything 
the record before that would render the law laid down the 
Holderman inapplicable here. 

Plaintiffs have made motion dismiss the appeal the ground 
that the order appealed from was only subject review original 
bill the nature bill review and that the decree May 27, 1940, 
res judicata all the issues sought raised. The motion was 
reserved the hearing. think there merit the motion and 
denied. 

The order November 1944, reversed and the cause remanded 
for further proceedings accordance with what have said. 

Reversed and remanded. 


Sale Warehoused Merchandise Held Bank 
Pledgee 


Faivret First National Bank Richmond, United States District 
Court, California, Fed. Supp. 1012 


Arrangements were made plaintiff with defendant bank for 
financing system field warehousing and assignment accounts 
receivable. Under this plan, merchandise purchased plaintiff 
was placed field warehouse established his premises and ware- 
house receipts covering the same were issued defendant bank. 
Although plaintiff never signed general pledge agreement, was 
held that the loan transactions between plaintiff and defendant bank 
were inter-related that the warehoused merchandise could legally 
sold satisfy all the indebtedness. 


Action Robert Faivret, individually and doing business Fav- 
Ray, against the First National Bank Richmond and others recover 
damages for alleged conversion certain warehoused merchandise held 
defendant bank pledgee, wherein the defendant bank filed 

Judgment favor defendants plaintiff’s complaint, and 
favor plaintiff and against defendant bank the counterclaim. 

Arthur Brouillet, Robert Fouke, Frank Perry, and Arthur 
Shapro, all San Cal., for plaintiff. 

Irving Sugarman, Louis Bernheim, and James Popper, al! 
Richmond, Cal., for defendants. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 1284. 
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ROCHE, J.—This action for damages for conversion 
certain warehoused merchandise held the defendant Bank pledgee. 
The case was tried the Court without jury and the record discloses 
the following pertinent facts: 

Faivret, the plaintiff, French refugee with background 
apparently successful experience merchandise jobber his native 
France. the late summer 1943 decided establish similar 
business San Francisco but having only $3,200 capital, needed 
financial assistance. Through one Uhrich the Douglas Guardian 
Warehouse Company was introduced the defendant Partridge, 
president the defendant First National Bank Richmond, and 
arrangements were made with the Bank for financing system field 
warehousing and assignment accounts receivable. Under this plan, 
merchandise purchased Faivret was placed field warehouse 
established his premises and warehouse receipts covering the same 
were issued the Bank. The Bank would then loan 
per cent the invoice price the merchandise purchased, with the 
proviso that all such purchases were subject the Bank’s approval 
before advancing money thereon. ‘‘blanket agreement pro- 
vided for the release Faivret $3,000 worth merchandise each 
week. When this was sold the resulting accounts receivable were 
assigned the Bank which was lend per cent the invoices 
covering such sales. These accounts were also subject the Bank’s 
approval. 


the early part 1944 the Bank advised Faivret that the accounts 
receivable entailed too much work and asked him secure another 
financial arrangement, which did. that time, too, the warehouse 
receipt loans were reduced from per cent per cent. Towards the 
end March, 1944, the Bank advised Faivret that the National Bank 
Examiner had disapproved the loans and ordered the Bank get its 
money out quickly possible. attempted secure other 
warehouse receipt but was unsuccessful and April 25, 1944, 
the Bank made formal demand him for payment all his notes. 
Efforts liquidate the indebtedness without resort foreclosure proved 
abortive, and sale the pledged property was noticed for May 22, 1944. 
Plaintiff made formal written objections, proceeding the theory that 
the warehouse receipt loans and accounts receivable loans were entirely 
separate transactions and, the absence general pledge agreement, 
the existence which was claimed but not proved, the pledged mer- 
chandise could sold only satisfy the amount specifically secured 
and not the total indebtedness. Plaintiff also takes the position that his 
failure tender the amount specifically secured was excused what 
terms the Bank’s ‘‘excessive 

Assuming that the plaintiff never signed general pledge agreement, 
the Court satisfied from the evidence that the loan transactions were 
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inter-related that the warehoused merchandise could legally sold 
satisfy all the indebtedness. However, even they were not, the 
Bank’s alleged ‘‘excessive demand’’ would not excuse the tender the 
sum plaintiff claimed was secured the pledge warehouse receipts. 
mere assertion, unaccompanied any other act, lien greater 
amount than that which the lienor entitled, will not dispense with 
the necessity Bell Bank California, 153 Cal. 234, 242, 
889, 893. 

The sale itself attacked plaintiff for asserted irregularities 
time, place and manner which held and from these seeks 
spell out conversion. 

Sales pledged property California are governed Sections 
3005 and 3010 the Civil Code and Section 694 the Code Civil 
Procedure. They provide that such sales must made public auction, 
the highest bidder, between the hours 9:00 and 5:00 
When the sale personal property, capable manual delivery, 
must within view those who attend the sale, and sold such 
parcels are likely bring the highest price. The pledgee pledge- 
holder may become purchaser. 


appears from the evidence that the instant sale was noticed for 
9:00 May 22, the field warehouse the plaintiff’s premises. 
Testimony the actual arrival time all the parties conflicting 
but they were all present 9:20 and plaintiff alone was responsible for 
delaying the sale until When Baer and Friedman, the only 
two prospective bidders, sought permission inspect the merchandise, 
was refused until they had been made agents the defendant Bank. 
Plaintiff then refused allow the sale the presence the property 
because clause his lease. result, the sale was conducted 
the sidewalk front the building, with Sugarman, the Bank’s at- 
torney, acting auctioneer. Baer and Friedman bid $30,000 and 
$32,500, respectively, for the whole amount the merchandise, after 
declaring that they were not interested bidding lots. Plaintiff 
was offered the opportunity bid, but declined, and when appeared 
that the property might sold for substantially less than his indebted- 
ness, his attorney suggested that the Bank bid. Thereupon the defendant 
Partridge bid the property for $52,000. Immediately thereafter the 
Bank’s attorney offered let the plaintiff redeem the merchandise 
payment full with all expenses date. The day following the sale 
the Bank began removing the property another warehouse and sub- 
sequently sold Baer and Friedinan for $60,000. Plaintiff made 
move redeem the merchandise but instead, May 24, filed this action 
for conversion. 

clear from the foregoing that the sale fell short full 
with the California code provisions but this resulted from the plaintiff’s 
conduct. cannot now heard complain irregularities which 
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himself invited. Even the fact that the pledgee, through its agents, 
acted both seller and purchaser resulted, most, voidable sale 
with the relation pledgor and pledgee unchanged. First National 
Bank Kansas City Rush, Cir., Had the Bank refused 
recognize plaintiff’s right redeem, there would have been con- 
version. The Bank, however, was diligent reminding plaintiff this 
right and disposed the property only after this action had been 
filed. 

This very different situation from those cases where irregularities 
the sale resulted over-reaching the debtor, where the 
debtor’s right redeem was denied. 

The record discloses evidence that the failure hold the sale 
the advertised time, the presence the merchandise, lots, 
the delay inspecting the goods, the fact that the Bank acted 
seller and purchaser, resulted the loss plaintiff single prospec- 
tive bid. Whether they considered separately all together, there 
showing that the plaintiff suffered any prejudice from these 
irregularities which complains, and which resulted from his own 
conduct. 

Defendant First National Bank’s for the alleged balance 
due plaintiff’s notes was not pressed the trial and their failure 
proof support it. Judgment, therefore, will ordered entered, 
upon findings fact and conclusions law, favor the defendants 
plaintiff’s complaint and favor the plaintiff and against the 
defendant Bank the latter’s counterclaim. 


Maker Also Signing Indorser Not Precluded from 
Asserting Defense Invalidating Note 


Modern Industrial Bank Taub, Supreme Court New Jersey, Atl. 
Rep. (2d) 177 


The fact that the maker note payable the order another 
signs his name also the back the note above the signature 
others indorsers, does not, contemplation law charge maker 
with the liability indorser. 

Defendant, maker note, also signed his name the back 
the note indorser. Payee named note discounted with bank, 
plaintiff instant action, who brought this suit recover amount 
note against maker and others indorsers. Maker sought defend 
against plaintiff’s suit ground that the note was invalid because 
the payee New York Corporation was not licensed real estate 
broker New Jersey. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 656. 
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was held that between the maker the note and the payee, 
the case was open the defense the maker that the note was 
invalid because the provisions New Jersey statutes relative 
real estate brokers, that the payee, New York corporation, was 
not licensed real estate broker New Jersey, and therefore not 
entitled recover commissions such. 


Suit Modern Industrial Bank against William Taub and another 
recover promissory note made named defendant and bearing 
his indorsement and that the other defendant besides others. From 
judgment striking out their answer and granting summary judgment 
for plaintiff, defendants appeal. 

Judgment reversed named defendant and cause remanded for 
trial, and other defendant judgment affirmed. 

Irvin Lichtenstein, Camden, for appellants. 

Emerson Richards, Atlantic City (Samuel Backer, Atlantic 
City, the brief), for respondent. 


PARKER, J.—The suit banking corporation New York 
State, against maker and endorsers promissory note made the 
appellant Taub the order ‘‘Riker Co. Inc.’’ and bearing the 
endorsements Taub and appellant Isador Ostroff, besides others. 
Riker Co., the payees, seem have discounted with Modern Indus- 
trial Bank, the present respondent, plaintiff below. was not paid 
maturity, and the Bank brought this suit against Taub and Ostroff 
and the Atlantic Common Pleas. The defendants 
answered jointly, with general denial and specified eighteen distinct 
defenses, which they added ‘‘reservation’’ right move strike 
out the complaint not stating any cause action. plaintiff’s 
motion strike out the answer and for summary judgment, Judge Hane- 
man the Atlantic Pleas struck out twelve of.the eighteen separate 
defenses, allowing the other six stand, but some two months later, after 
reargument, struck out the remaining six, taking the ground that 
although had held previously that the note was subject the usual 
defenses regards the maker, the contract endorser was 
and that view the rule, enacted into statute the negotiable 
instruments act, 7:2-66, A., that endorser warrants the 
validity the instrument endorsed, the six defenses question should 
also stricken, both defendants. The general rule seems well 
settled. 375, 396. regards the appellant Ostroff, the case 
seems clear. The situation Taub differs the extent that was the 
maker the note, though signed also the first indorsement. are 
unable subscribe the view that the maker note the order 
another cuts off whatever defenses may have maker repeating his 
own signature the back his own note. adequate authority 
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cited for that proposition and find none our examination. may 
well observe that between Taub, the maker the note, and the 
payees, Riker Co., the case apparently open the defense Taub 
that the note was invalid because our statute relating real estate 
corporation, was not licensed real estate broker this State, and there- 
fore not entitled recover commissions such. Kenney Paterson 


regards appellant Ostroff, the judgment affirmed; but 
appellant Taub there will reversal and remand for trial. 


Indebtedness Co-Maker Held Sufficient Considera- 
tion for Execution Note 


Potter Standard Inv. Co., Court Civil Appeals Texas, 190 
Rep. (2d) 161 


Where defendant surety the fidelity bond one W., gave 
note which was co-maker together with settlement 
that admittedly embezzled from plaintiff and upon 
which there remains unpaid balance, action against defendant 
note, held that W’s indebtedness co-maker 
deemed sufficient consideration for the note. further held that 
notwithstanding the fact that there may doubt uncertainty 
defendant’s liability his bond, virtue the terms the 
bond facts contemplated the parties when the note issued, 
the extinguishment all liability, whatever is, furnishes 
sufficient consideration for its execution. 


Action Standard Investment Company against Tom Potter and 
another note, wherein the named defendant filed cross-action. 
From adverse judgment, the named defendant alone appeals. 

Affirmed. 

Fleming, Tyler, for appellant. 

Houston, Dallas, for appellee. 


YOUNG, J.—Standard Investment Company brought this suit 
against defendant Potter and one Woodard, comakers promis- 
sory note for $4,758.32. Mr. Potter having paid $2,500 the note, the 
action was for recovery unpaid balance, interest, and attorney’s fees. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 
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undertaken appeal. 


Appellant had been surety the fidelity bond Woodard, and 
the note was given settlement collections that Woodard admittedly 
embezzled while handling certain notes belonging Standard Invest- 
ment Company. Defensively, Potter pled discovery, after making three 
payments the note, that was not liable the prior bond, alleging 
(a) that was induced sign the note upon appellee’s fraudulent 
representation bond liability; (b) absence failure consideration, 
since his obligation the bond was limited most automobile note 
collections, shortage only $573.66; (c) the note was given upon 
express condition that audit would made and face amount thereof 
reduced adjusted certain credits; (d) that all times appellee 
had been indebted Woodard certain ‘‘reserve account,’’ which 
indebtedness should been applied extinguish the note. Addi- 
tionally, cross action, appellant sought recovery the $2,500 paid. 
supplemental petition, plaintiff alleged waiver, estoppel, limitation; 
and, further, that the note was given not only settlement bond 
liability and embezzlement, but was consideration its continuing 
business with Woodard. 

Jury findings, here summarized, were: (1) That the note question 
was delivered consideration Potter’s full release from all liability 
the bond signed himself and Woodard; (2) delivery the note 
was not conditioned later audit Woodard’s account, the note 
principal changed (3) Standard Investment Company, 
through its officer, Houston, did not represent, either expressly im- 
pliedly Tom Potter, before the date said note, that the amount 
thereof related only collections made Woodard 
notes covered the fidelity bond, and which had not been remitted 
(4) the note suit was delivered Woodard and Potter 
consideration plaintiff’s continuing purchase notes from Woodard 
(5—substance issues 11, 12, 18, 14) that time the note was executed 
(June 17, 1940), and subsequently, when Potter made payments thereon 
($1,000 September 27, $1,000 December 19, 1940, and $500 May 21, 
1941), knew, exercise ordinary care could have known, that 
the items making the total shortage $4,758.32 contained notes other 
than those secured chattel mortgages automobiles. Appellant’s 
motion for judgment non obstante was denied; also, his cross action for 
payments made. 

complaint made insufficiency evidence support above 
appellant’s obvious theory being that his points appeal are 
sustainable matter law. They are, substance: (1) Failure 
consideration whole part the note sued on; (2) aside from 
pleas failure consideration, the reserve fund held appellee for 
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Following jury trial, verdict, and plaintiff’s judgment, Potter alone 
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account Woodard was applicable credit upon any losses appellee 
may have sustained before recourse Potter; (3) undisputably, the 
breach fidelity involved notes that Woodard was collect under 
oral agreement not imposed the contract between appellee and 
hence, the losses thereby sustained were not covered the 
bond executed Potter surety; (4) issues 11, 12, 13, merely con- 
appellant negligence failing sooner discover the items 
constituting Woodard’s shortage, and did not preclude the defense 
failure consideration and his recovery the three payments made 
upon the note. 

June 1939, appellee had entered into contract with Woodard, 
the preamble thereto reciting: the Standard Investment 
Company, corporation Dallas, Texas, desirous purchasing 
automobile installment notes from Woodard, Kilgore, Texas’’; 
the latter agreeing and guaranteeing that all notes sold 
were first liens only further agreeing establish reserve account 
with appellee for the satisfactory liquidation all notes purchased. 
fidelity bond was required reason the business contemplated 
under aforesaid contractual relations; which was furnished the Company 
some weeks later, signed Woodard, with Potter surety, reciting 
part: ‘‘Whereas Standard Investment Company, corporation, Dallas, 
Texas, hereinafter called the Company, has entered into contract with 
Woodard, hereinafter the Principal Gregg County, 
Texas, under the date 9th day June 1939, wherein agreed that 
the Company shall purchase automobile installment notes with accom- 
panying chattel mortgages from the Principal under various conditions 
mentioned the contract; and whereas the above mentioned contract 
made part this instrument; and whereas the Company requires 
that the Principal furnish the Company with bond against fraud, 
dishonesty, forgery, theft embezzlement; principal and surety 
therein binding themselves indemnify amount not 
exceed $5,000 ‘‘. against loss money, securities, personal 
property caused fraud, dishonesty, forgery, theft embezzlement 
the Principal, committed part, alone, connivance with 
others, any time times during the duration this bond, and this 
bond shall remain force long there shall unliquidated 
balance due any note notes purchased from the Principal the 

will noted that above bond does not purport guarantee per- 
formance the written contract, nor did such contract mention bond 
define any collection obligation for which bond might required. 
These deficiencies are explained oral agreement between ap- 
pellee and Woodard, whereby all kinds chattel mortgage paper were 
the subject purchase, and collection thereof undertaken 
Woodard; the bond cover his faithful performance the general 
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business arrangement. June, 1940, check Woodard’s activities 
revealed collection shortage $5,088.32; which, being brought 
attention bond obligors, was settled, far liability surety Potter 
was concerned, his execution the note sued on. the settlement 
transaction, above bond was canceled, second bond executed, date 
June 27, 1940, with sureties additional Potter, being understood 
that Woodard was business with the Investment Company, 
collections. The subsequent dealings with Woodard involved 
further collection shortage, which losses appellee charged (but were 
insufficiently recouped from) the ‘‘reserve account’’; and demand 
was ever made upon Mr. Potter under his second bond. 


The balance shortage excess appellant’s note was paid 
Woodard, being stipulated that only $573.66 the whole related 
automobile notes. this connection, the reference, both contract and 
bond, ‘‘automobile installment notes,’’ inaccurately describes the 
business transacted thereunder. already stated, chattel mortgage 
notes all kinds were dealt with from the beginning, aggregating for 
the entire period some $90,000. Hence, without dispute that the 
word ‘‘automobile’’ appears the writings mistake. 

Appellant primarily contends that was not party the con- 
temporaneous oral agreement which became the basis Woodard’s later 
that neither contract bond purported cover Woodard’s 
fidelity collecting agent, and any note given settlement non- 
existent bond liability was without consideration. Whether the bond, 
the deelared purpose which was protect appellee against embezzle- 
ment Woodard, comprehended the contract between the principals, 
both oral and written, was limited merely the written part which 
predicated hazard embezzlement, interesting question, but 
academic. The instant suit not the bond, but upon note given 
settlement thereof; and the particular defense seen have been 
disposed adversely appellant the jury. Under issue their 
finding was that appellee’s agent, Houston, made representations 
Potter prior execution the note concerning his liability surety 


the earlier bond; and (issue 11) that, when the note was signed, 


Potter knew, the exercise ordinary care could have known, that 
the total shortage represented thereby included collections notes 
other than those chattel mortgages From 
residue facts, therefore, apparent that the note was given 
Woodard’s request settlement admitted shortages excess the 
note; Woodard’s indebtedness the consideration, even there 
were other. Van Wormer Gallier, Tex. Civ. App., 196 307; 


cross-examination (S. appellant testified that understood the pur- 
pose said bond; that was not guarantee payment notes, but rather the fidelity 
Woodard the matter collections; other words, “make good” embezzlements. 
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Evans First National Bank Waco, Tex. Civ. App. 101 
1080, writ refused. 

The note was executed Kilgore and mailed appellee Dallas, 
along with Woodard’s list the shortage items. The bond question 
was also returned, and the fact that automobile note collections repre- 
sented only about per cent the deficit was not known until after 
these transactions were completed. But this later determination (source 
shortages) cannot relate back and substitute for the uncertainty that 
existed time the note was made. the liability was doubtful 
uncertain, virtue the terms the bond facts contemplated 
the parties when the note issued, the extinguishment all liability, 
whatever was, furnished sufficient consideration for its execution. 
Walker-Smith Co. Pouns, Tex. Civ. App., 256 613. 


Moreover, under jury finding No. 10, the note was delivered con- 
sideration appellee’s continuance business with Woodard, thus 
refuting all argument that the note was without considera- 
tion because liability the bond. 

further insisted that, even liable the note, the reserve 
fund held appellee for account Woodard was applicable credit 
upon any losses the Company may have sustained before recourse 
appellant. Such contention overlooks the provisions the contract 
between appellee and Woodard; also undisputed evidence relative 
this reserve fund, its purpose and application. Under the contract (in 
which appellant had interest), said reserve account was established 
guarantee ‘‘satisfactory liquidation the notes purchased’’ 
appellee from dealer other words, ‘‘back the latter’s 
endorsement. Appellant testified knowledge above purpose 
the reserve fund when signed the note; also being informed that 
only full liquidation delinquent unpaid notes, could receive 
any benefit from such fund, 

Aforesaid reserves were created payment appellee Company, 
assignment Woodard, his commissions earned sales life 
insurance. date note the uncollected balance commercial paper 
endorsed Woodard totaled some $37,000, his reserve account 
guarantee collection these balances being around $2,300. shown 
detail the reserve account evidence, and under all testimony, 
above amount $2,300 became exhausted proper charges accord- 
ance with the contract; Woodard finally remaining indebted appellee 
for balance more than $400; and none the shortages represented 
appellant’s note were charged the reserve account. issues were 
requested the foregoing application these reserves, and the trial 
court properly held that credit therefrom was available appellant. 

All assignments error, upon thorough study, are deemed without 
merit, necessitating affirmance the judgment under review. 

Affirmed. 


i 
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Making False Entry Books Bank 


Roberts United States, United States Circuit Court Appeals, Fifth 
Circuit, 151 Fed. Rep. (2d) 664 


the absence some satisfactory explanation bank 
why made, executed and signed promissory note the sum 
$2,020, why signed the note his name City Com- 
mission Cedartown when the City had not authorized and when 
the City did not receive any its proceeds, and why the note 
was posted under the supervision bank cashier and counter 
given the bank anyone whatsoever, was held that the 
jury was abundantly justified concluding that there was 
reasonable hypothesis other than that the bank cashier who un- 
authorizedly made, signed, and posted the note took the proceeds. 
The weighing the evidence, the drawing inferences, the balancing 
hypotheses were all functions the jury and not the Court. 


Appeal from the District Court the United States for the Northern 
District Georgia; Marvin Underwood, Judge. 

Daniel Lowther Roberts, Jr., was convicted indictment charging 
defendant with five counts embezzlement and making false entry 
books bank which was and appeals. 

Graham Wright, Rome, Ga., for appellant. 

Neil Andrews, Atty., and Ellis Mundy, Asst. Atty., 
both Atlanta, Ga., for appellee. 

WALLER, J.—Appellant was charged the first five counts 
with the embezzlement five different sums money and the sixth 
count with making false entry the books the Bank Cedartown, 
Georgia, which was cashier. Convicted all six counts, was 
sentenced imprisonment for one year and one day each Counts 
sentences run concurrently, that the total time his six sentences 
was eighteen months. 

Since the sentence Count longer than the sentence any 
other count, but with the sentence all others, will first 
consider the facts connection with that count, for ought 
affirmed, reversal the conviction under any other count would avail 
Appellant nothing. will say passing, however, that have 
examined the record and the briefs and find that there 
ample evidence support the conviction each the other counts and 
that reversible error shown have been made the trial there- 
under. 

The fifth count alleges that the defendant was the cashier Com- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 1099. 
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mercial National Bank Cedartown Cedartown, Georgia; that de- 
fendant was also Chairman the City Commission Cedartown and 
such had authority negotiate loans and sign notes for and behalf 
the City, but only after resolution specifically authorizing each such 
loan had been regularly passed meeting the Commission; that 
the defendant, while cashier the Bank, without resolution the City 
Commission authorizing the same and without authority the City 
Cedartown and its City Commission, made, executed, and signed 
promissory note the sum $2020.00, which note the defendant signed 
Chairman the City Commission and which caused charged 
the City the liability ledger the Bank showing the note account 
the City with the Bank, and that the said defendant did knowingly, 
unlawfully, and feloniously embezzle, abstract, and misapply the said 
sum $2020.00. 


There was evidence tending show the following: (1) The note was 
the handwriting the defendant. (2) The note was signed the 
defendant Chairman the City Commission. (3) The note was 
placed the files the Bank, (4) had been entered the liability 
ledger the Bank and charged the City. (5) had not been credited 
any the Bank. (6) The funds the Bank were not out 
balance the date the transaction. (7) The City did not authorize 
the loan. (8) The City did not receive any the proceeds the loan. 
(9) The liability ledger, showing the note account the City with the 
Bank, and containing entry charging the City with the note, was 
kept under the supervision the defendant whose duty was either 
post direct the posting such items. (10) The liability ledger 
showing the note accounts customers the amount loans and 
interest, together with the payments made such notes and interest, 
was not book that, standing alone, would balance. (It was never 
although was the duty the defendant take balances 
from customers’ accounts determining the balance due customer 
determining the assets the Bank the form notes receivable.) 
(11) Appellant, who made out and signed the note, and under whose 
responsibility the liability ledger was posted, failed give any reasonable 
explanation why made out, signed, and posted without the 
City’s authority, why the City was not credited with the proceeds 
the note what happened the money which he, officer the 
City and the Bank, was under the duty know. 

These facts and circumstances are sufficient sustain the verdict. 
true that proof the actual taking the money the defendant 
rests wholly upon circumstantial evidence, and the circumstances, there- 
fore, must sufficient every reasonable hypothesis other than 
that the defendant took it. But the weighing the evidence, the draw- 
ing inferences, the balancing were all functions the 
jury and not the Court. the absence some satisfactory explana- 


THE BANKING LAW JOURNAL 157 


tion the defendant why wrote the note, why signed 
the note his name City Commissioner when the City had not 
authorized and when the City did not receive any its proceeds, and 
why the note was posted under the supervision defendant and 
counter credit given the Bank anyone whatsoever (meanwhile not 
throwing the Bank out balance), the jury was abundantly justified 
that there was reasonable hypothesis other than that 
the man who unauthorizedly made, signed, and posted the note took the 
proceeds. 


What said Hargrove United States, Cir., 189 1014, 
appropriate here: 


are not triers fact. The law, its wisdom, does not author- 
ize this court substitute the reactions the facts which gains 
from perusal the cold, printed type for those the lower court 
which saw and heard the witnesses, observed their demeanor the 
stand, and thus was placed far better position know the true and 
false than this court; and where, here, cannot say that there was 
substantial evidence upon which the verdict and judgment the 
lower court was based, the verdict and judgment the court below will 
not 


The verdict the jury amply justified the evidence and the 
judgment 
Affirmed. 


Renewal Secured Notes Releases Guarantor 


Adelman Franklin Washington Trust Co., Court Chancery New 
Jersey, Atl. Rep. (2d) 399 


valid agreement between the principal debtor and his creditor 
extending for definite time the payment the debt, releases guaran- 
tors and sureties made without their consent. The taking renewal 
notes such extension the time payment. 

this case the proofs were clear that complainant was entirely 
ignorant these subsequent transactions and never consented the 
renewals. The fact that complainant always complied with requests 
her husband sign business papers did not establish that com- 
plainant empowered her husband act for her the assignment 
the bond and agreement and the renewal secured notes which 
she was guarantor, but rather that she acted for herself upon his 
advice. husband not, merely the marital relation- 
ship, agent his wife. There presumption that has 
authority act her behalf. 


NOTE—For similar decisions see Digest (Fifth Edition) 620. 
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Suit Beatrice Adelman against Franklin Washington Trust Com- 
pany for determination that complainant was relieved liability 
mortgage bond made her jointly with her husband and his father 
and mother. 

Decree for complainant. 

Frazer, Stoffer Jacobs, Newark (by David Stoffer, Newark), 
for complainant. 

Elmer Goodwin, Newark, for defendant. 


BIGELOW, Vice question whether complainant 
has been relieved liability mortgage bond made her jointly 
with her husband, Harry Adelman, and his father and mother, Samuel 
and Sarah Adelman. The bond and mortgage are dated November 
1929, and purport secure $15,000 payable one month. The obligee, 
Percival Cruden, acted solely agent the Hudson County Na- 
tional Bank, which was counsel. Samuel and Harry Adelman were 
partners doing business under the name Adelman Son. The 
bond and mortgage were given collateral security for partnership 
note for $13,000 held the Bank. The debt was reduced from time 
time until July 25, 1930, when the last $3,500 was paid. 

Adelman Son also had account with the defendant Frank- 
lin Washington Trust Company and borrowed from that institution. 
July 24, 1930, Harry Adelman, behalf the firm, borrowed 
$3,500 from the Trust Company, expressly pay off the other bank. 
The loan increased the partnership debt the defendant $15,250. 
When Adelman asked Mr. Ackerson, president the defendant, for 
the $3,500, the latter required, security for the entire indebtedness 
the Trust Company, the bond and mortgage which was then held the 
Hudson County National Bank. Adelman, course, was agreeable 
and Ackerson arranged with the other bank and with Cruden that the 
bond and mortgage would forthcoming. Complainant, however, was 
not consulted and knew nothing the matter. The proceeds the 
$3,500 note were immediately credited the account Adelman 
Son, the money was transferred the Hudson County Bank, and its 
note paid. But before the defendant got the bond and mortgage, there 
was long delay, due most likely summer vacations. Meanwhile, 
August 18, small note, $250, was paid, leaving the debt $15,000. 

Cruden was aware that the note held his bank, which the bond and 
mortgage secured, had been paid and that the debtors could demand 
surrender the instruments for cancellation. not only drew and 
executed assignment but, primarily for his own protection, prepared 
formal agreement executed the Adelmans and the defendant. 
September 11, 1930, sent all the papers defendant, writing, ‘‘The 
assignment and bond and mortgage are handed you upon the condition 
that the Adelmans sign the agreement.’’ September 17, the partners 
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Complainant was unaware that the agreement was made carry 
out understanding between her husband and Ackerson, reached the 
previous July. The agreement provides: 


The parties the first part (the four Adelmans) further 
agree that upon the assignment the said mortgage the party the 
third part (Cruden) the party the second part (defendant), said 
party the second part shall hold the said mortgage collateral 
security for the payment certain note notes discounted the party 
the second part for the parties the first part and which the date 
hereof aggregate the sum $15,000. and the party the second part 
hereby agrees upon the payment the indebtedness the parties 
the first part amounting $15,000. and evidenced said promis- 
sory note notes aggregating said sum, that will cause receipted 
and cancelled record, the said mortgage assigned the party 
the third part.’’ 


Although this paragraph there mention the bond all, 
but only the mortgage, seems from the agreement whole that this 
paragraph has the same effect expressly included the bond. The 
agreement speaks notes discounted for ‘‘the parties the first 
and the indebtedness ‘‘the parties the first Literally, there 
were such notes debt, but only notes and debt two those 
parties, namely, the two men. The agreement should construed 
refer them. 

The debt was evidenced three partnership notes, $8,500 due 
September 16; $3,000 due September 29, and $3,500 due November 24, 
1930. September 19, Harry Adelman gave two new partnership 
notes defendant, $15,000 and $305 (the interest) payable four 
months but they were not discounted and eredited the firm account 
until September 29. Regardless their due dates, the old notes were 
marked paid that day the following day. The new notes were allowed 
remain past due for more than year, then there were several re- 
newals and last note, $15,305, was given August 24, 1933, which 
unpaid and held defendant. The mortgage has been off fore- 
closure prior lien. The Trust Company has instituted action 
law the bond. 

When the debt the Hudson County National Bank was paid off 
July 1930, complainant’s bond became null and void. Cruden’s assign- 
ment, delivered the following September, had itself effect, for the 
bond which purported transfer longer subsisted obligation. 
But the agreement which complainant and the other parties executed 
the time the assignment was delivered, revitalized the bond, and the 
same time modified its terms. Passaic National Bank, etc., Co. Owens, 
Eq. 486, 162 879; Ocean County National Bank Stillwell, 
123 Eq. 337, 197 286. The bond, the mortgage, the later agree- 


and their wives called the Trust Company and signed the paper.. 
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ment, and even the three notes Adelman Son, must all 
looked order find the entire contract with defendant. Com- 
plainant’s bond thus revived was longer obligation pay 
certain sum December 1929, but was conditioned the payment 
the partnership notes their several due dates. Complainant was 
not maker endorser, otherwise liable the notes. Until she put 
her signature the agreement September 17, she was not liable 
the defendant all. Thereupon, and virtue the bond and agree- 
ment, she became guarantor the partnership notes, surety for 
the debt. The defendant was fully aware that her liability was secondary. 

already pointed out, the notes which were held defendant 
the day when complainant signed the agreement which her 
liability, were thereafter marked paid and new notes Adelman 
Son were accepted defendant renewal the old notes. The 
proofs are clear that complainant was entirely ignorant these subse- 
quent transactions and never consented the renewals. But defendant 
argues that her husband, Harry Adelman, was her agent throughout 
these transactions and therefore her consent inferred. husband 
not, merely reason the marital relationship, agent his wife. 
There presumption that has authority act her behalf. 
Brockway Mullin, 448, Am. Rep. 442; Guenther 
Mrs. Adelman’s testimony that her husband asked her 
sign business papers, for example, the bond and agreement here suit, 
and that she always complied with such requests without even reading 
the papers. This does not show that she empowered her husband act 
for her, but rather that she acted for herself upon his advice. 

valid agreement between the principal debtor and his creditor 
extending for definite time the payment the debt, releases guarantors 
and sureties made without their consent. The taking renewal notes 
such extension the time Firemen’s Ins. Co. 
Wilkinson, Eq. 160, 175; Burack Mavera, 121 Eq. 133, 
187 767; Id., 122 Eq. 191 841; Ferguson Carpet Co. 
Schottenfeld, 109 539, 162 534. 

Complainant has been discharged. Decree accordingly. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Corporate Trustee Allowed Retain Its Own Securities Trusts— 
Rule Divided Loyalty and Self Interest Inapplicable 


Ryan’s Estate, Surrogate’s Court, Supp. (2d) 462 


accounting proceeding the transactions the surviving 
trustee, the Guaranty Trust Company New York, two trusts created 
will decedent testate for life his son, since deceased, various 
beneficiaries filed objections the retention the trustee its own 
stock under the general rule undivided loyalty restated City 
Bank Farmers Trust Co, Cannon, 291 125, Rep. (2d) 
674. The facts are follows: The decedent testate had been actively 
connected with the Guaranty Trust Company director and member 
its Executive Committee for period eighteen years prior his 
death. the time executed his will, owned 10,500 shares its 
stock. the time executed his codicil owned 12,600 shares. 
the time his death held 16,839 shares. These holdings were ap- 
praised approximately million dollars for estate tax purposes. The 
decedent testate left gross assets amounting approximately one 
hundred and thirty-seven million dollars. selected one his 
executors and trustees the then president the trust company. The 
other designated executor was son the decedent. the time the 
execution his will and codicil the decedent also owned large block 
stock the National Bank Commerce New York. During his 
lifetime actively participated negotiations for merger that 
bank with the Guaranty Trust Company. The merger was consummated 
few months after decedent’s death. few years ago the trust com- 
pany was duly designated executor under provisions the 
decedent’s will. 

article six his will decedent conferred broad powers upon the 
fiduciaries for the retention securities left testator. letter was 
also written the day decedent executed the codicil wherein express 
instructions were given the trustees retention the securities 
which might leave his death. Said contained recital the 
specific language the sixth article the will which gave his 
executors and trustees power and authority their discretion 
hold and retain any property coming them under will the same 
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form investment that which may exist the time death, 
although may not the character investments permitted law 
Decedent further stated his letter: ‘‘In order that you 
may have the benefit judgment the present circumstances con- 
nected with holdings, wish say that those holdings should 
substantially the same the time death they are the present 
time, judgment that trustees should retain those holdings 
the constitution the various trusts provided for 

was held that, irrespective the decedent’s letter instructions 
his executors and trustees, the decedent showed strong desire his 
will for the appointment the trust company sole trustee 
and such trustee gave sweeping discretionary power and 
authority for the retention securities left him. Under such 
circumstances the rule divided loyalty and self interest was not 
applicable and there was ground for surcharge the retention 
the stock other securities the corporate fiduciary. The decedent 
was presumed have had knowledge the divided loyalty rule and the 
decedent his testamentary directions exonerated the corporate trustee 
from any liability whatsoever holding its own securities within the 
trusts. 


Trustee Subject Removal for Manipulation Authority for 
Personal Gain 


Taylor Errion, Court Chancery New Jersey, Atl. Rep. (2d) 356 


Decedent died testate leaving estate inventoried approximately 
$500,000. The major portion decedent’s resources consisted 385 
shares the four hundred shares the capital stock corporation 
owned the decedent. Decedent, his will, nominated defendants 
instant action, trust company, and employee and officer decedent’s 
corporation, executors and trustees said estate. Decedent bequeathed 
the 385 shares corporate stock held him said trustees trust 
for the beneficial enjoyment complainants instant action. Shortly 
after decedent’s death, director’s meeting, the directors, consisting 
the individual trustee, trust officer the corporate trustee and 
another, voted increase the salary paid the individual trustee 
president and director the corporation from $5,200 $10,400 annually. 
This increase salary was made without benefit any authorization 
under the provisions the will and without the consent the 
complaints beneficiaries, nor with permision the court. 

was held that bestowing their concordant action the increase 
salary the individual trustee without testamentary authority the 
the complainants the sanction the court, the trustees 
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were guilty misfeasance. Such acts justified the removal the 
individual trustee. the corporate trustee was held that, while 
its representative (trust officer acting director) failed dedicate 
his task that degree vigilance and courageous fidelity the interests 
the trust that might well have been expected, yet the inferences 
premeditated self-advantage displayed the individual trustee were 
not imputable the corporate trustee its representative. The in- 
dividual trustee contrived for his personal profit; the corporate trustee 
The court, therefore, concluded not remove the corporate 
trustee, but any dereliction duty continued, held that the 
present denial the court terminate corporate trustee’s authority was 
without prejudice future application. 


Gift Income Held Contingent and Terminable Death 
Beneficiary 


settlement trustee’s intermediate account construction the 
will sought determine (1) the persons presently entitled receive 
the income the separate trusts created the tenth and sixteenth 
articles decedent’s will and (2) whether not deceased grand- 
child the decedent, had vested interest the remainders the 
trusts. Decedent his death was survived his widow, four children 
and six grandchildren, the issue his then living children. the 
tenth article his will created trust all his stock corpora- 
tion. The duration the trust measured the lives his two sons, 
Gand living and the accounting trustee. The income 
the trust directed paid 3/10ths the one son 4/10ths the 
son and 3/10ths the son The will provided, ‘‘In case the 
death any said sons during the continuance the trust hereby 
the income theretofore paid him shall paid and distributed 
between other sons equal shares, the issue any deceased son 
take the share such son would have taken living. Upon such 
termination the shares constituting the principal said trust shall 
divided equally among and distributed, per stirpes, the issue then 
living the two deceased sons and son Irving Brokaw, 
dead his issue per 

The sixteenth article the will created separate trust parcel 
real estate, measured the life the widow the decedent and the 
life the youngest issue the decedent him surviving. One-third 
the income this trust payable the widow for life and the remain- 
ing two-thirds the income and the whole thereof after the widow’s 
death payable equal shares the four named children the 
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decedent the survivor survivors them ‘‘the issue any one 
dying take the share such child would have taken living, including 

The remainder this trust disposed follows: ‘‘Upon the 
expiration said trust give, devise and bequeath the trust property 
equal shares such four children may then living and 
the issue any deceased child, the issue any one who may have 
died take, per stirpes, the share such child would have taken living, 

The son, was married twice and had one child each marriage. 
died leaving him surviving his sole issue his two children and 
The income from both trusts which the son had enjoyed during his life- 
time was, after his death, paid equal shares his daughters until one 
his daughters died without leaving issue her surviving. The 
administratrix A’s estate contended that since survived her father 
she took vested interest one-half the income, originally paid 
her father, and that this portion the income earned during the 
continuation the trust should paid, over the administratrix 
the daughter’s estate. The administratrix further contended that 
the death her father, the daughter, took vested interest the 
remainder the trust created the sixteenth article the will and 
that upon the termination this trust such vested interest should 
paid the representative her estate her mother, the daughter’s 
sole distributee. The administratrix A’s estate conceded that the 
gift the remainder the trust created the tenth article the will 
stirpes the issue then living the two deceased sons and 
son Irving Brokaw, dead his issue per stirpes’’ con- 
tingent and that A’s estate had interest therein. Administratrix 
contended that because this clear provision making survivorship 
necessary prerequisite order participate the remainder the 
trust created the tenth article the will, should follow that had 
the decedent intended the element survivorship apply the dis- 
position the income the trusts the remainder the trust created 
the sixteenth article the will, the decedent would have stated 
terms equally clear. 

was held that the contentions made the administratrix A’s 
estate were untenable. The intent the decedent confine the benefits 
under his will.to giving persons his own blood clearly evidenced 
throughout the entire will. the first paragraph the tenth article, 
the trustees are directed pay over the income ‘‘to the beneficiary 
the beneficiaries for the time Thus the decedent. recog- 
nized that there would fluctuating class beneficiaries and the 
use the single term ‘‘beneficiary’’ that there one 
person the class entitled take the income. 

The intent to. create interests the income the trusts 
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and suspend the vesting the remainders the trusts until their 
termination was clearly shown the repeated use terms such 
‘‘if living,’’ ‘‘then living’’ and ‘‘then surviving.’’ The 
gift income each trust the issue child the decedent who may 
die during the continuation the trusts gift shifting and 
fluctuating class and clearly contingent. the remainder both 
trusts, the gifts are group persons whose identity and number 
can only ascertained the date termination the trusts and are 
therefore clearly contingent. 

The court, therefore, held that after the death the entire income 
both trusts previously enjoyed the son were paid 
daughter, and that the contingent interest the remainder 
both trusts terminated reason her death. 


Trustee Allowed Sell Trust Property 


Fidelity Union Trust Co. Sayre, Court Errors and Appeal 
New Jersey, Atl. Rep. (2d) 

Proceeding corporate trustee for construction decedent’s will 
whether not had the power sale certain real estate the 
trust, and so, that advised whether not should sell 
with terms contract made with purchaser. Trustee 
asserted that tax arrearages had accumulated, that there were funds 
pay such, due least part the depression, that the tax liens had 
been sold the purchaser, that the value the property was depre- 
ciating, that could not carry itself, that the sale would net the estate 
$5,000 and that such sale was for its best interests. 

Defendant objected said sale, and contended that the depression 
was not the cause insufficient income pay the taxes and also con- 
tended that there were sufficient funds pay same. Defendant further 
that corporate trustee failed sell the property earlier 
time, failed make prompt payment taxes, failed collect rent 
arrearages from defaulting tenant, made improper payments life 
tenants, and that had made payment itself statutory commissions 
before accounting and allowance thereof the Court and payment 
taxes while liens were outstanding. The court ordered that these 
matters charging corporate trustee with certain acts commission and 
omission trustee were heard separate hearing. The adminis- 
tration the trust and the conduct the trustee was not before the 
The sole issue was the advisability and propriety selling the 
property under the terms the contract, and not accounting 
surcharge upon trustee. was held that the evidence before the Court 
clearly showed that the sale orderd was advantageous. 


q 


THE BANKING LAW JOURNAL 167 
Amortization Payments Not Chargeable Against Income Trust 


Kaiser’s Estate, Surrogate’s Court, Supp. (2d) 787 


the time his death testator owned the entire stock certain 
real estate holding corporations. Each corporation held title single 
parcel property. his will testator gave authority his trustees 
advance moneys out his residuary estate these corporations 
order ‘‘defray the necessary taxes, interest mortgages, principal 
mortgages’’ and other carrying charges. Under this grant authority 
the trustees advanced funds for the payment amortization charges, 
these advancements the trustees acted within the scope their 
authority. However, the trustee’s account these payments for amor- 
tization were charged against income. Life tenants under testator’s will 
objected the method charging said amortization payments. 

was held that amortization payments are properly charged 
and not constitute proper charges against income. This 
rule applicable not only mortgages real property taken over 
individual title from the testator, but also mortgages real property 
held corporation wholly owned the estate. was further held 
that even there were direction the will, which there was not, for 
payment out income for amortization charges for payment 
the entire mortgage, such direction could void 
income. 


Donor Entitled Modification Trust Agreement for Payment 
from Trust Funds Federal Income Taxes 


Hardy Bankers Trust Co. New York, Court Chancery 
New Jersey, Atl. Rep. (2d) 839 

December 1929, donor set life insurance trust which she 
named trust company trustee. Under the trust agreement donor 
assigned and transferred $800,000 life insurance policies upon the 
life her husband and securities the market value about $148,000. 
the year 1934, the insurance policies were reduced $430,000. Pres- 
ently the market value the securities are approximately $400,000. 

Under the trust agreement the trustee was directed pay the income 
the donor for life, and thereafter, her husband for life, and the 
death the survivor them, divide the principal into shares for 
their children and descendants deceased children. When the children 
arrive certain ages they become entitled portion the principal. 
Ultimately the principal distributed the descendants the 
children, none, then such the children appoint will, 
default such appointment, the donor’s descendants, and none, 


168 THE BANKING LAW JOURNAL 


certain collateral relatives donor and donor’s husband, and none, 
their lineal descendants, and none Yale University. There are 
nine infants who are contingent beneficiaries. Until the year 1944, 
taxes levied against the income were paid the trustee. June 
that year the trustee received formal notice from the United States 
Treasury Department that application should made for refund 
the tax paid 1941 income because the provisions the 
Internal Revenue Code, Int. Rev. Code, sec. 167, and 
Federal Court decision the effect that the donor such trust 
personally liable for the tax income therefrom. accordance with 
the provisions See. 167 the Internal Revenue Code, the donor 
now charged with liability for the taxes for the years 1941, 1942, 1943, 
1944 and 1945. Under the circumstances donor, instant action, sought 
modification the trust agreement permit the payment the taxes 
out the trust funds. 

was held that the donor the trust, due unforseen change 
the United States Internal Revenue Code, subsequent the creation 
the trust, which imposed the donor liability for the tax income 
arising from the trust, was entitled modification the terms the 
trust meet the situation occasioned the change the 
was further held that the payments made the donor reim- 
‘bursement for such taxes shall not exceed the amount income taxes 
which would have been paid the trustee, such taxes had been levied 
against the trust separate entity, the theory taxation which 
was applied the taxing authorities prior the year 1941. Further- 
more, such contributions out the trust should allocated between 
income and principal was done the trustee prior 


TAX DECISIONS 


Digest current decisions pertaining the law trusts. 
estates and gifts 


Conditional Bequest Charities Held Deductible for Estate 
Tax Purposes 


Garnder and Boston Safe Deposit and Trust Company Collector Internal 
Revenue, District Court, Massachusetts, Civil Action, No. 3158. 
Decedent’s will provided that the residue her estate was held 

trust and the income the trust fund was paid her niece for 

life, and upon her death her husband for life. Upon the death the 
survivor, the entire trust fund was paid decedent’s brother, 
living, otherwise designated Massachusetts charities. When decedent 
died the niece was years age, the husband was 64, and the brother 

was 

was held that there was reasonable certainty that the bequest 
would vest the charities and, following Meierhof Higgins, (1944) 
129 Fed. (2d) 1002, the court allowed the deduction amount based 
actuarial value consonate with facts existence date death. The 
Court said that was extremely likely that the bequests the charities 
would take effect. The happening the contingency upon which they 
depended was not purely conjectural utterly uncertain, cireumstance 
which would foreclose present ascertainment the value the 
bequests. the instant case, the principal remained intact; was 
safe from invasion and there was nothing uncertain about the 
character the bequests make them unascertainable. clear 
the light the actuarial testimony the bequests here had ascertainable 
market value. 


Basis for Gain Loss Inherited Property 


Taxpayer acquired contingent interest certain property 
bequest, devise, inheritance from his father who died 1918. Pos- 
session the property was not obtained until 1928, which time 
testamentary trust terminated his interest. Taxpayer thereafter 
sold the property 1941. 

was held, under section 113 (a) (5), Internal Revenue Code, that 
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taxpayer’s basis was the fair market value the property the date 
the death his decedent even though his interest the time was 
contingent one. The case Helvering Reynolds, 313 428 appears 
dispositive the issue here. Therein the Court pointed out that 
even vested remainder does not have all the attributes ownership 
and that the test not whether there was full enjoyment the property 
prior its distribution the beneficiary, but whether had acquired 
interest which ultimately ripened into complete ownership. The tax 
gains realized the taxpayer and carry into computation 
those gains the value the property the time the taxpayer had only 
contingent interest not tax him values which never 
received. See also Augustus Commissioner, 118 Fed. Rep. (2d) 38. 


Deduction for Charitable Remainder Disallowed Because 
Possibility Invasion 


Estate John Holmes Commissioner, Tax Court, No, 156. 


Decedent created testamentary trust, providing that the net income 
thereof should paid his niece for life, upon her death other 
named beneficiaries and upon the death their survivor, the remainder 
was certain organization admittedly charitable nature. 
The trust further provided that the trust income was insufficient ‘‘to 
properly care for and maintain’’ decedent’s niece, the trustee might use 
much the principal would sufficient for the purpose. Decedent’s 
niece lived with him prior his death. Since that time she has resided 
with her sister and family. part the corpus the trust has been 
paid her. was held that the value the gift charity was not 
calculation with reasonable accuracy the date decedent’s 
death. 


Interpretation Treasury Regulations Providing for Value 
Life Estate for Estate Tax Purposes 


Hanley United States, Court Claims, Fed. Supp, 73. 


Decedent had created revocable trust, which his wife had life 
estate, with the remainder over Loyola University. The administrator 
decedent’s estate and the Commissioner Internal Revenue agree 
that the property included the trust should included the 
decedent’s gross estate, and that the value the remainder Loyola 
University should deducted therefrom computing the net estate, 
since gifts this educational institutional were deductible under the 
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law. The controversy over the value this remainder. The Com- 
missioner computed its value accordance with Regulations which 
based upon compound interest the rate per year. was 
satisfactorily demonstrated that the rate interest derived the 
life tenant under this trust was substantially lower than per cent. 

was held that the value the life estate must determined 
according the situation was the time decedent died. Under 
that situation annual yield from the estate approximately 
per cent could have been expected the life tenant. the rate 
interest used Table Regulation substantially out line 
with the rate interest expected from the life estate, then article 
and the computation set forth Table are the 
situation. The Act permits the deduction the value bequests 
educational institutions. This value determined deducting 
from the value the corpus the value the life estate, and one basis 
for the determination the value this life estate the annual income 
derived from it. the annual income derived from 
substantially more less than per cent, then article Regulations 
the situation. The door has been opened the 
Treasury and the Board the use another rate the facts show 
justification. There nothing sacred about the per cent rate used 
the Treasury tables. 


Decedent’s Contribution Two Trusts Held Subject Estate Tax 
Because Possibility Reverter 


Beach Collector Internal Revenue, District Court, 
Ohio, No. 853, Civil. 

Decedent and his wife contributed $80,000 and $20,000 respectively 
$100,000 trust created 1925. 1926 they created another trust 
similar contributions. The relevant provisions the two trust 
agreements are substantially the same. All the income from the 
trusts was paid the wife during the lifetime the decedent. 
Upon his death the income was paid equal shares the wife 
and their daughter, Camilla, and the entire income the survivor for 
life. Both trust agreements contained the following pertinent provisions: 
trust shall terminate upon the death the last survivor the 
settlor (wife) and the daughter said settlors, and upon the termina- 
tion this trust said trust fund, together with any accumulations 
thereto, shall distributed according the statutes descent and 
distribution the State Ohio, the heirs law Beach and 
Elizabeth Beach (husband and wife) providing the heirs both 
Beach and Elizabeth Beach are the same persons. Should the 
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said Harry Beach and Elizabeth Beach leave lineal descendants 
their direct line, and the next kin each were collateral heirs, 
then said trust fund shall upon the termination this trust dis- 
tributed eighty (80%) per cent said collateral heirs law Harry 
Beach, and twenty (20%) per cent the same collateral heirs law 
Elizabeth Beach.’’ The life beneficiaries survived the decedent. 

was held that the decedent’s transfers the two trusts were 
the gross estate transfers intended take effect 
after death. the decedent had survived his wife and daughter Camilla, 
the life beneficiaries the trust here concerned, 80% the trust 
property, representing decedent’s contribution the trust and repre- 
senting the portion the property taxed decedent’s estate, would 
have reverted him free the trusts. Such was decedent’s intention. 
The possibility that the trust property taxed would revert the 
decedent was not remote. 


Insurance Issued 1920 Held Taxable Because Beneficiary 
Predeceasing Insured 


Estate Edward Simmons Commissioner, Circuit Court 
Appeals, Eighth Circuit, No. 12,991. 

policy insurance, dated October 11, 1920, was issued upon the 
application decedent which waived the right change the 
beneficiary. clause the policy provided that ‘‘unless otherwise 
specifically provided herein, upon the death any beneficiary here- 
under during the lifetime the insured, any interest such beneficiary 
shall revert any surviving beneficiaries (in equal shares) then named 
hereunder, but there none the insured The question 
issue whether the proceds the policy decedent who died 
1937 are includible his gross estate under section 302 (g) the 
Revenue Act 1926, amended section 404 the Revenue Act 
1934. 

The Court sustained the action the Commissioner including the 
proceeds the policy decedent’s gross estate, the ground that 
under the terms the policy the decedent retained possibility 
reversion the proceeds the policy, since had survived his 
daughter, the irrevocable beneficiary, her interest would have reverted 
him his assigns. based its holding upon Helvering Hallock, 
309 106, and upon the Treasury Regulations force the time 
the trial the Tax Court. The Court stated that the Circuit Courts 
Appeals, following the Hallock case, have held that the principles 
there announced respect trust property are applicable the case 
life insurance, and that the case Bingham United States, 278 
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327 and earlier decisions the same effect, dealing with the 
proceeds life insurance policies, are longer law. now the 
rule that where there exists insured the possibility reversion 
him his assigns the proceeds policy insurance (as where 
the policy provides for payment the insured his estate assigns 
the event the prior death the beneficiary), the transfer the 
proceeds the policy from the insured the beneficiary named the 
policy takes effect only upon the death the insured. 


Transfer Property from One Trust Another Not Subject 
Gift Tax 


Grantor was not subject gift tax 1942 where part property 
which and his wife had transferred trust 1934 subject gift 
taxes that time was, pursuant the terms the 1934 trust, trans- 
ferred 1942 the trustees the 1934 trust new trust for the 
benefit grantor’s wife. The transfer merely carried out one the 
provisions the 1934 trust. 


Income Trust Not Taxable Settlor-Trustee Because Broad 
Managerial Powers 


Myer Commissioner, Tax Court, No. 11. 


Taxpayer was the settlor-trustee trust created for the benefit 
her son. trustee she had broad managerial powers and the right 
distribute accumulate the income until the beneficiary reaches the 
age years, which time the income well the 
corpus the trust was distributable him. 

was held that part the income the trust taxable tax- 
payer under section (a), Internal Revenue Code. She did not enjoy 
the important attributes ownership warrant charging her with 
receipt the income question. The case Helvering Clifford does 
not far. The Stockstorm case (U. Supreme Court, October 
1945) probably represents the furthest extension the Clifford prin- 
ciples that has yet been approved and that the Court fixed upon 
the factor that the settlor-trustee’’ was not required distribute any 
part the income any the beneficiaries during his Such 
not the situation here. may true that the extent the managerial 
powers here comparable those the trustee the Stockstrom case, 
but, even so, has been uniformly held that management powers through 
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which economic gain may derived are not sufficient justify 
holding the settlor-trustee chargeable with the income. the instant 
taxpayer could distribute the income her discretion until the 
beneficiary reached the age years. that time the accumulated 
income well the corpus the trust became payable him. Hence, 
the trust indenture fixed time for payment the income and dis- 
tribution the principal which permitted variation the 
trustee. 


Trust Subject Estate Tax Where Trustor Reserved Contingent 
Power Appointment 


Estate Martha Collins Commissioner, Tax Court, 

Decedent set trust providing for income herself for life, 
thereafter income her two sons and her husband for life, then corpus 
their issue. both sons and her husband predeceased her, only 
the husband survived her, she had power designate will the dis- 
position the corpus. was held that the entire value the trust 
corpus was properly included decedent’s gross estate, under section 
811 (c), Internal Revenue Code. Fidelity-Philadelphia Trust Co. 
Rothensies, 324 108. 


Partnership Arrangement Minimize Income Taxes 


Appel Collector Internal Revenue, District Court, 
Fed. Supp. 173. 

taxpayer has clear right make gift property his wife 
and children and engage with them business 
His motive, even, unimportant. But while taxpayer 
may assign capital members his family and permit them have 
its fruits, may not, through that guise, assign them, tax-free, the 
income resulting from his own labor, skill, and industry.’’ 

this case was held that the taxpayer and his wife and daughters 
were not ‘‘individuals carrying business partnership’’ within the 
meaning Section 181 the Internal Revenue Code. Taxpayer ad- 


mitted that change was made the operation the business 


the partnership was created. The evidence showed that continued 
manage and control it. Except for legal and bookkeeping formalities 
and the division profits among the alleged partners, there was sub- 
stantial change the business. The attempted partnership arrangement 
did not create new and different economic unit. 
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The apparent purpose the partnership was not the creation and 
carrying new joint enterprise uniting their joint efforts 
substance new undertaking. The real purpose the partnership 
was minimize income taxes. well settled that not unlawful 
avoid the attachment taxes. When new tax comes into existence 
one free arrange change his method mode operation avoid 
the attachment the tax minimize the effect thereof. The change 
must however real and substantial. One may not merely change the 
form but business substantially the same way. essentially new 
and different economic unit must formed. 


Control Income Beneficiary Cotrustee 


Petitioner the instant case life beneficiary and cotrustee 
trust created his father. also has power appointment over 
the remainder. Under Article section the trust indenture, the 
trustees are required pay the entire net income the trust petitioner 
demands Under article II, section the trustees may 


their discretion take out policies life insurance petitioner’s life 
and charge the premiums thereof ‘‘to the income the Trust Estate.’’ 
the taxable year the trustees exercised their discretion and took out 
policy petitioner’s life and charged the premium paid thereon 
the income the trust and distributed the balance the trust income 
petitioner. was held that the petitioner taxable under section 
(a), C., the income the trust that was used pay the 
premium the policy question. Edgar Stix, 1140. 


Value Trust Subject Estate Tax Because Possibility 
Reverter 


Estate John Duncan Commissioner, Tax Court, No. 12. 


Decedent 1924 conveyed certain property trust reserving 
himself life interest. The trust was continue for the lives his 
son and grandson and provided that upon its termination, were 
still living, the corpus should revert him. 

was held that under section 811 (c), the value the trust 
corpus the date decedent’s death includible his gross estate 
for estate tax purposes. Here, the terms the trust instrument, the 
decedent has reserved life interest the transferred property and has 
specifically retained reversion conditioned upon his surviving his son 


at 

§ 
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and grandson whose lives measured the term the trust. makes 
difference how vested may the remainder interests the corpus 
how remote uncertain may the decedent’s reversionary interest. 
the corpus does not shed the possibility reversion until after 
the decedent’s death, the value the entire corpus the date death 
taxable. 


Trust Created Prior June 1932 Not Includible Estate 


Babcock Commissioner, Tax Court, Docket No. 4480 


Property was transferred trust decedent, prior June 1932, 
with the right retained decedent, conjunction with his wife, 
designate who shall possess enjoy the property income. The prop- 
erty was transferred for the benefit decedent’s wife and issue, and the 
wife, trustee, had broad discretion permit the use income, 
and possibly principal, for the welfare the beneficiaries. 

was held that since the transfer trust here under consideration 
was made June 1932, the fact that decedent might have retained until 
his death ‘‘the right conjunction with any person (his wife), desig- 
nate the persons who shall possess enjoy the property the income 
therefrom’’ does not justify the imposition estate tax. The regu- 
lations recognize that order come within then existing legislation, 
must have had this right alone. was further held that the trust 
not taxable support and maintenance trust decedent did not 
have the right have the trust income applied any discharge his 
legal obligation. 


| 
| 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Debt Management and Inflation 


NFLATIONARY dangers are 

being augmented current 
public debt management policies. 
According Simon Leland, 
chairman the Federal Reserve 
Bank Chicago and professor 
public finance the University 
Chicago, private 
than the Treasury are benefitting 
from Government financing. 

Professor Leland, speaking be- 
fore the University Pittsburgh’s 
Institute Business and Econo- 
Problems, outlined two pos- 
sible 

1—Enactment 
providing special non-market- 
able Government obligation for 
bank ownership. 

2—Payment outstanding 
bank-owned obligations with Fed- 
eral Reserve credits, and the re- 
adjustment 
ment for all banks with the 
balances. 

proposal, Dr. Leland points 
out, the substitution non-mar- 


ketable issues commercial bank. 


portfolios should offset the 
privilege redemption, the 
part the banks, the event 
deposits. These new 
securities would bear definite 
maturity date and could paid 


off the pleasure the Treas- 
ury. The interest rate would 
low, reflecting the cost providing 
credit checking facilities, and 
the “riskless nature” Federal 

“What this plan amounts to,” 
states Dr. Leland, not freez- 
ing Governments the banks 
but the establishment 
minimum reserve Government 
bonds applicable all banks; 
should apply, therefore, all 
commercial banks rather 
merely member banks the 
Federal Reserve System. 

“An arrangement this type 
would tend re-establish the dis- 
count rates and reserve ratios 
fixed the Reserve banks, 
credit controls the member 
banks, and 
open-market operations Federal 
securities credit control 
mechanism.” 

may observed that this 
plan resembles the treasury de- 
posit receipt borrowing, inaugur- 
ated England 1940, which, 
Dr. Leland’s opinion, has been 
operating satisfactorily for both 
the exchequer and for the banks. 

Dr. Leland’s second proposal 
would permit the Treasury 
borrow directly from the Federal 
Reserve banks whatever funds 
are needed finance Government. 
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future years, the Treasury 
would borrow from the Reserve 
System amount sufficient 
pay off its obligations the 
commercial banks. part 
such program, order pre- 
vent the payments the excess 
reserves provided from being 
exhausted credit expansion, 
the Reserve Board would ex- 
pected raise reserve require- 
ments member banks and apply 
like requirement non-member 
institutions. the reserves 
required, interest would paid 
help defray the expenses the 
banking system. 

Effect such payments, notes 
Dr. Leland, would make 
interest Government obligations 
“more matter banking—or 
credit creation costs, than 
market competition with monopoly 
elements present. complete 
the socialization interest the 
public debt would require the re- 
enactment franchise tax 
Federal Reserve earnings, the 
adoption provision permit- 
ting the transfer surplus earn- 
ings the Treasury. 

“This plan, while sounds 
radical, really only extension 
the present system under which 
the Treasury has sold Treasury 
bills the banks which, turn, 
have sold them the Reserve 
banks. The Treasury might 
well have borrowed directly from 
the Reserve System the first 
place.” 

All which represents sharp 
contrast the philosophy em- 
bodied the Federal Reserve Act 


when was enacted prior the 
first World War. 


Debt Management and Interest 
Rates 


Another approach the effects 
current debt management pol- 
icies found study “Debt 
Management and Interest Rates,” 
the Bankers Trust Company. 

his analysis, Mr. Riddle ex- 
presses considerable apprehension 
over the effects the Treasury’s 
policy. points out that 
more and more apparent that the 
Treasury’s dominant objective 
keep interest rates mini- 
mum and that this goal “seems 
overshadow completely 
other considerations, even the 
desirability checking further 
vise our money supply.” 

course, holding down debt 
costs commendable objective, 
but, Mr. Riddle observes, 
may false economy and may 
defeat its own ends the long 
run; this happens when excessive 
zeal keeping interest rates low 
causes further needless expansion 
bank credit and accelerates 


inflationary influences. 


According 
Treasury anticipates continuing 
its policy converting all ma- 
turing obligations into per cent 
certificates indebtedness over 
the next few years. this con- 
nection, Mr. Riddle remarks that 
such program opposed the 
traditional concepts sound 
debt management, whereby short- 
term debt should refunded 


into longer maturities; pres- 


THE BANKING LAW JOURNAL 


ent, declares, are headed 
the opposite direction and are 
gradually converting the public 
debt into short maturities. 

The pressure interest rates 
not limited Government 
issues because the same influence 
affects all types securities. 
Mr. Riddle explains, “It 
permits corporations borrow 
lower and lower rates. Fur- 
thermore, the declining level 
rates and expanding volume 
credit causes surplus funds 
flow over into equities, real 
estate, anything else which 
promises better return, thereby 
extending the inflationary pres- 
sure those other fields. Low 
rates exert strong upward in- 
fluence stock prices because 
there tendency for yields 
stocks and bonds move the 
same direction. 


“Continuously 
est rates and rising bond prices 
cannot brushed aside lightly 
the monetary authorities 


the banking community. The 
possible long-run consequences 
our financial structure and 
the general economy should 
weighed with great care. has 
never been possible inflate 
commodity prices stock prices, 
real estate prices, indefinitely, 
because sooner later economic 
forces have called turn. How 
far can inflate bond prices 
without having these economic 
forces call the turn? 

“Apparently the Treasury con- 
templates the continued domin- 
ation monetary policies for 
purely fiscal purposes. long 
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this situation prevails, the Fed- 
eral Reserve System not free 
direct monetary policies toward 
the traditional objectives try- 
ing prevent inflation un- 
sound credit developments.” 


From another standpoint, when 
the banking system suplies the 
Treasury with unlimited funds 
excessively low rates, the Gov- 
restraints spending and 
its resistence pressure groups 
weakened. the present policy 
long continued, another possible 
consequence gradual deterior- 
ation the quality commercial 
bank portfolios; this especially 
true the case smaller insti- 
tutions, which are hard put 
operate successfully periods 
declining interest rates. 


Foreign Assets and Foreign Trade 


The Department Commerce 
has released its report the 
international transactions the 
United States during 1945. Dur- 
ing last year, the report shows, 
foreigners increased their “ready 
cash” nearly billion gold 
and dollar balances. These assets 
were acquired the result 
transactions with this country. 

Foreign reserves gold and 
dollars are now $22.4 billion, 
increase $7.5 billion over hold- 
ings 1938. high level 
postwar United States exports 
likely during the next few years 
since the demand will not 
limited the shortage dollars 
which prevailed the This 
assumes, naturally enough, that 
trade barriers will not impede 
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international exchange goods. 

world demand for American prod- 
ucts, other sources dollars will 
also available. The Interna- 
tional Monetary Fund and the 
Bank for Recon- 
struction and Development are 
seheduled start operations this 
summer. Other lending, both 
Government and private, the 
offing. this category have 
Export-Import Bank credits, and 
the loan Great Britain. 

the hand, however, 
other factors will tend limit 
immediate use foreign liquid 
assets for domestic products. 
the first place, exports will con- 
tinue limited reconver- 
sion shortages many items 
which are demand. Also, most 
countries will want keep some 
their gold and dollar holdings 
monetary reserves back 
their currencies and 
gency balances take care the 
international payments excess 
receipts the future. 


Government Planning 


The Gate-Way Manufacturing 
Company Los Angeles 
enterprise that wanted make 
door knobs for new houses. 
pursuit this laudable objective, 
spent nearly five months try- 
ing get price decision out 
the OPA that would let 
ahead. After this lengthy battle 
with red-tape, however, all got 
was “No.” 

The following sequence 
events was disclosed nation- 
wide survey facts and figures 
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price control the National 
Association Manufacturers: 

May 20, 1945: Asked local 
OPA what about prices. 
May 21: Visited local OPA, got 
forms and instructions. 

June 12: Mailed forms and ex- 
hibits Washington. 

July Asked local OPA 
there had been action. 

July 11: Washington OPA 
wired: “Unable determine jur- 
isdiction.” 

July 31: Washington OPA 
asked for photos. 

August 21: Photos and samples 
sent Washington. 

Sept. Wired Washington 
OPA: “Production stopped, work- 
ers laid off.” 


Sept. Washington OPA 
wired: 
week.” 

Sept. 13: Washington OPA 
phoned: “What kirksite? Send 
samples.” 

Sept. 15: Samples sent 


Washington OPA. 

Sept. 20: Wired Washington 
OPA: “Can anything 
expedite?” 

Sept. 28: Local OPA advised: 
“Keep pressing Washington.” 

Oct. Local OPA asked 

Washington had acted; wired 
Washington. 
Oct. Local OPA announced 
Washington OPA 
price exactly cover- 
ing cost materials and plating, 
about half competitors’ price. 

Oct. 12: Washington OPA de- 
nied appeal for relief. 

Note: Door knobs not being 
made. 


BANKING INFORMATION 


this department present for the convenience our 
subscribers topical index the current literature banking— 


articles, books, pamphlets, speeches, etc. 


BANK ACCOUNTING 
Articles 


THE RESERVE METHOD AC- 
COUNTING FOR BAD DEPTS FOR 
FEDERAL INCOME TAX PURPOSES. 
ByW. Patton, assistant comptroller, 
National City Bank, New York. Nation- 
Auditgram. January, 1946. 16. 


BANK ADVERTISING 
Articles 


BANK MERCHANDISING. Harry 
report ideas bank promo- 
tion gleaned the convention. 
Burroughs Clearing House. January, 
1946. 15. 


BANK AUDITING 
Articles 
THE BANK RESPONSIBIL- 
ITY MANAGEMENT. Donald 
MacDonald, assistant auditor, North- 
ern Trust Company, Chicago, Ill. Na- 
tional Auditgram. January, 1946. 


BANK OPERATIONS 
Articles 


EARNING VALUE BANK OPERA- 
TIONS. Louis Komarek. Manufac- 
turers Trust Company, New York. Na- 
tional Auditgram. January, 1946. 25. 


BANK REPORTS 
Articles 

BANK REPORTS—ESPECIALLY 
THE PUBLIC AND THE BOARD 
DIRECTORS. Karl Hewitt, 
cashier, First National Bank, Wilkins- 
burg, Penn. National Auditgram. Jan- 
uary, 1946. 20. 


CENTRAL BANKS 
Articles 
VENTURES FINANCIAL POLI- 


TICS. Herbert Bratter. Banking. 
January, 1946. 36. 


CONSUMER CREDIT 
Articles 


BANKLOAN PLAN—FOR DEALER FI- 
NANCING. Burke. Bur- 


roughs Clearing House. January, 1946. 
20. 


COUNTRY BANKING 
Articles 


COUNTRY BANK OPERATING 
COSTS. John DeJong. Bank- 
ing. January, 1946. 60. 


FARM MORTGAGES 
Bulletins 


PRINCIPLES FARM MORTGAGE 
FINANCING. Agricultural Commis- 
sion, American Bankers Association, 
East 36th Street, New York 16, 

FARM LAND 
farm price bulletin. Agricultural Com- 
mission, American Bankers Association, 
East 36th Street, New York 16, 


FIELD WAREHOUSING 
Articles 
FIELD WAREHOUSING. 


Lester. Bulletin the Robert Morris 
Associates. January, 1946. 299. 


FOREIGN DEPARTMENT 
Books 


GREAT BRITAIN THE WORLD 
ECONOMY. Alfred Edward Kahn. 
Chicago: Columbia University Press. 
1946. Pp. 296. $4. This objec- 
tive study the accelerated changes 
Great Britain’s economic position dur- 
ing the period between the two world 
wars. The bulk the study consists 
investigation into the British balance 
payments and into the numerous 
determining and determining 
it. 
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your opportunities 
mastering other 
languages. Spanish, 
French, German, 
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BERLITZ 


Baltimore Life Building 
140 Newbury St. 

North Michigan Avenue 
1631 Carew Tower 

Leader Building 

Whitney Building 
628 Nicollet Avenue 

790 Broad St. 


Grant Building 
Francisco. 209 Post Street 
839 17th St. 


FOREIGN EXCHANGE CONTROL. 
Company. $5.00. 
This the first book its kind 
published offering complete system 
accounting control for all foreign ex- 
change transactions with reproductions 
all the necessary forms and vouchers 
required put the system into use. 
The author has had over thirty years 
accounting experience both this coun- 
try and abroad and auditor 
international banking concern was 
able observe the errors, controversies 
and losses caused institution 
that devised the present plan which 
fully set forth this book. 


INCOME TAX 
Booklets 


1946 PAYROLL WITHHOLDING TAX 
TABLES EFFECTIVE JANUARY 
1946. Minnesota Bankers Association, 
925 Rand Tower, Minneapolis Minn. 
Published for the convenience mem- 
bers computing withholding taxes. 
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INVESTMENTS 
Articles 


THE INVESTMENT MARKET. 
Eugene Dickhuth. Banking, January, 
1946. 46. 

MENTS TOP-GRADE CORPO- 
RATES IMMINENT? Raymond 
Trigger. Mid-Continent 
uary, 1946. 17. 


LOANS 
Articles 


HOW GET FIELD WAREHOUSING 
LOANS. Stanley Hart. Banking. 
January, 1946. 

TOMORROW’S MERCHANDISE 
TODAY’S LOAN. Robert Gor- 
don. discussion inventory financ- 
ing. Mid-Continent Banker. January, 
1946. 18. 


MORTGAGES 
Bulletins 


DIGEST NEW HOME BUILDING 
PRIORITY REGULATIONS. 
Department Research Mortgage and 
Real Estate Finance, American Bankers 
Association, East 36th Street, New 
York 16, 


PERSONNEL 
Articles 


PROGRAM FOR RE-ESTABLISHING 
SERVICEMEN. 
James Potts, assistant vice-president. 
First National Bank, Boston. National 
Auditgram. January, 1946. 23. 


PUBLIC RELATIONS 
Articles 


THE CUSTOMER KING. Mar- 
jorie Davis, advertising manager, 
Plainfield Bank, Plainfield, 
Banking. January, 1946. 108. 


REAL ESTATE 
Books 


HOME OWNERSHIP: SOUND? 
John Dean. New York: Harper 
Brothers. 1945. Pp. 215. 
frank, clear and simple analysis what 
family should know and take into ac- 
count before buying home. Complete 
information hidden risks, cost 
ownership, and analysis the home 
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purchasing market. interest and 
mortgage loan departments 


SAFE DEPOSIT DEPARTMENT 
Articles 


SAFEGUARDS SAFE DEPOSIT OP- 
manager, Lawrenceville Branch, Peoples- 
Pittsburgh Trust Company, Pittsburgh, 
Penn. Burroughs Clearing House. Jan- 
uary, 1946. 18. 


SAVINGS 
Articles 


THE FUTURE PAYROLL SAV- 
INGS. Frederick Hetzel, vice- 
president, Trust Company New Jer- 
sey, Jersey City, Banking, Jan- 
uary, 1946. 90. 


STATEMENT ANALYSIS 
Articles 
WHAT BANKERS SHOULD KNOW 
ABOUT FIRE INSURANCE 
STATEMENT. Roger Kenney. 


Bulletin the Robert Morris Associates. 
January, 1946. 291. 


STOCK TRANSFERS 


MANUAL STOCK TRANSFER RE- 
QUIREMENTS. Raymond Ber- 
lin and Raymond White. New York 
City. Fairchild Publishing Co. 1945. 
Pp. 118. $2.50. The authors, members 
the New York Bar, have provided 
essential reference guide for banks and 
houses who are continually 
handling the transfer securities. 
Use manual will facilitate the proced- 
ure for effecting the legal transfer for 
securities, since most delays are occa- 
sioned lack detailed knowledge 
the general transfer requirements 
corporations and their transfer agents. 
Outlined are the usual requirements 
the various types transfers most fre- 
quently requested individuals, cor- 
porations, partnerships, associations and 
fiduciaries. valuable section State 
requirements also included. 


Your RED CROSS 


must carry on! 


RESOURCES MANUFACTURERS 
TRUST COMPANY EXCESS 
TWO AND HALF BILLION 
DOLLARS 


The statement condition Manu- 
facturers Trust Company, New York, 
December 31, 1945, shows deposits 
$2,555,885,573, which include United States 
Government War Loan Deposits $477,- 
891,759. December 31, 1944, deposits 
were $1,991,382,142, which included United 
States Government War Loan Deposits 
$300,866,524. Resources December 31, 
1945, were compared 
with $2,100,298,087 year ago. This 
the first time that Manufacturers Trust 
Company has shown resources excess 
two and half billion dollars 
lished statement. 

Cash and Due from Banks listed 
$609,972,505, against 
twelve months ago. United States Gov- 
ernment Securities stand $1,507,987,636; 
year ago they 
Loans, Bills Purchased and Bankers’ Ac- 
ceptances are now which 
compare with December 
1945, are shown as: Capital $41,250,- 
000, Surplus $41,250,000 and Undivided 
Profits $30,637,361. 
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Every BANK has available for in- 
vestment its own funds and the funds 
its depositors. The great problem 
combine safety and liquidity with ade- 
quate and consistent net profits. The 
problem for each bank adopt 
policy “conversion funds” that will 
meet the particular needs and circum- 
stances its own community. Such 
policy should not based upon the 
current demand for loans but upon the 
character the bank’s deposits and the 
variation deposit balances may 
determined analysis. this book 
Mr. Zarker outlines complete method 
for adopting such policy and putting 
into operation. 


465 Main Street, Cambridge, Mass. 

Enclosed find check for $1.50. Please send postpaid copy “Conversion 
Commercial Bank Funds: Plan Provide for Liquidity and Flexibility 
Funds and the Stabilization Profits Commercial Banking” 


Zarker. 
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with the pond down the hollow. 


‘em away from 


got little money in, 


Not enough. And tell you, when you 


mind except the fun have tomor- 


“payday have thoney put aside! 


feel know that need never worry 
even after she gor better, stayed 
little cash the hot spots now and then 
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